The legal regulations as impartiality guarantees of public administration agencies in Poland – analysis with due regard to jurisdiction


1.	The institution of derogation as the supportive instrument of impartiality in administration proceedings 

The Polish Code of Administration Proceedings (C.A.P) statutes to assure the exclusion from determining the case by the person, who induces doubts in the field of impartiality under any circumstances, to secure the most possible impartiality of a case resolve. C.A.P. indicates three types of exceptions: derogation of an agency employee, an administrating body and a member of collective body. The derogation of an employee (administrating body or a member of collective body) means that the employee (administrating body or a member of collective body) should abstain from any actions except of these of utmost urgency on public interest or important interest of the party.

The public administration worker 

The system of public administration as a structure is presently recognized as the part of state apparatus, which is designated to accomplish public tasks, established or accepted by the parliament M. Wierzbowski, M. Szubiakowski, A. Wiktorowska op. cit. p. 13. The administration combines both administration agencies system and the crew of people appointed for the purpose of specific activities. The activities named as the public ones are implemented by the public servants who make decisions as well as other employees. The legal act of 16th of September 1982 on State Authorities Workers Official Journal of the Republic of Poland (Dz. U.) Nr 31, pos. 214 with changes  uses the name of “public official”, the legal act on 22nd of March 1990 on Local Government Workers Dz. U. Nr 21, pos. 124 with changes operates the name of “self-governmental official” and the legal act on 18th of December 1998 on the Civil Service Dz. U. 1999 Nr 49, pos. 483 with changes adopts the name of “civil servant”.

The notion of a worker of public administration agency comprises the people who are employed in ministerial offices, central governmental agencies, voievodship offices, regional and local joint and disjoint administration agencies, local governmental agencies as well as agencies and subjects pointed in the article 1 point 2 C.A.P. which mean state agencies and other subjects appointed by virtue of law or pursuant to agreements for the purpose of individual cases settlement by administrative decisions.

Except of the corps of public administration officials whose legal status is regulated by the Act on State Authorities Workers, on the Civil Service or the Local Government Workers, there exist the groups of administration employees with different pragmatics, related to their legal status as the Service of the State Protection Office The legal act of 6th of April 1990 on The State Protection Office (Dz. U. 1999 r. Nr 51, pos. 526, unified text, with changes ), Police officers The legal act of 6th of April 1990 on The Police (Dz. U. 1990 r., Nr 30, pos. 179 with changes ) or prison officers The legal act of 26th of April 1996 r. on the Prison Officers (Dz. U. 1996 r., Nr 61, pos. 283 with changes) . There is also the separate regulation for the legal status of customs authorities The legal status of the service is regulated by the legal act of 24th of July 1999 r. on the Customs Authorities (Dz. U. 1999 r., Nr 72, pos. 802 with changes ).

At the perspective of compliance with the provisions of administrative procedure, all the employees of public administration agencies are capable to be granted powers directly by legal act, general or individual authorization to settle administrative cases and make connected decisions, as the public administration workers they are also qualified to be derogated from the proceedings.


Member of collective body

In the Polish administrative proceedings, there mostly exists individual – one-person decision making process. The characteristic feature of collective bodies is expression of an authority will by joint resolution of the group of people for example, The Self-Governmental Appeal Board, as the higher level authority in the meaning of the regulations on the administrative proceedings and taxation proceedings for individual cases in the sphere of public administration. The Board examines the appeals against decisions, complaints against provisions, petitions for reopening of proceedings or declaration of decision invalidity, as well as complaints and petitions. The Board adjudicates in a panel of three members at chamber or at trial. Verdicts of the Board are appealable against in front of the Supreme Administrative Court, excluding the particular situations defined in special provisions.. 

Provisions of the article 27 bind all the collective bodies designated for settlement of individual cases, with no regard to the vocational status of a member – professional (by employment) or social (voluntary) or mixed panel of a body (professional and social). The essential feature is that the structural acts or procedural provisions usually determine the board of a collective body.

Prerequisites of derogation of a public administration official (a member of collective body)  

It is called that an official is derogated from “the participation in the procedure”. In opinion of A. Wrobel, the participation in a case procedure should be understood as taking by an official of public administration agency any procedural actions provided in legal provisions, necessary to prepare the settlement of the case in the form of administrative decision. If an official is entitled to make a decision in the name of an agency or is in charge of a function of an agency, it should also comprise the settlement of the case in the form of decision A. Wróbel in M. Jaśkowska, A. Wróbel Kodeks postępowania administracyjnego, Komentarz, Zakamycze 2000. The official, who is derogated from the participation in the case, is unable to undertake any procedural actions in the matter, apart from these of utmost urgency on public interest or important interest of the parties (article 24 § 4).

In the administrative proceedings, you can vary two groups of derogation causes: relations of an official (a member of collective body) to the parties and relations to the case For example, the opinion of B. Adamiak in, B. Adamiak, J. Borkowski KPA Komentarz, Wyd.  Beck 1998 r.. To clarify the matter I propose the partition given below:

According to the regulations relevant to relations to the party, an official or a member of collegial body, pursuant to the law, is subject to derogation in the case:

a)	if there exists a legal relation between him/her and one of the parties of the case that the result of the case can influence his/her rights or duties;
b)	his/her spouse; while the causes of derogation persist after termination of marriage, his/her relatives and relations by affinity up to the second degree
c)	the person related by adoption, custody and guardianship, while the causes of derogation persist after dissolution of adoptive relationship, custody and guardianship;
d)	if he/she was or still is a representative of one of the parties, or if the representative was a spouse or relative or person related by affinity up to the second degree or the person related by adoption, custody and guardianship;
e)	if one of the parties is a person remaining in official superiority.

The provision of article 24 § 1 point 2 shows that the official is derogated from the case if the party is the official’s spouse, relative or person related by affinity up to the second degree. The circle of people closely connected with the official consists of spouse, father, mother, grandfather, grandmother, and children, grandchildren (ascendants and descendants of the first and second degree), lateral relatives – brother and sister, and related by affinity – father-in-law, mother-in-law, their father and mother, son-in-law, daughter-in-law, spouse’s brother and sister, as well as the people related to the official by adoption, custody and guardianship (art 24 § 1 pt 3).

Therefore, the sufficient cause of derogation of an official from the participation in the case procedure is the ascertainment that he or she is related to the party of the case by marriage, blood or affinity up to the second degree, either the establishment of existence or non-existence of connection by adoption, custody or guardianship. 
The provision analyzed above does not constitute the ground of an official derogation from the procedure in a case of his/her factual partner or the person who lives with her/him in the relation of factual guardianship, though it does not exclude the derogation ground on art 24 § 3 C.A.P.

The circumstance of remaining in legal relation with one of the parties as the prerequisite of derogation on art 24 § 1 pt 1 could appear e.g. in the situation of existence of the company agreement between the official and the party. The official, who perseveres the legal relation of a kind constituted in this provision with the party of the case, is excepted from the procedure, regardless of the fact whatever the decision is positive or negative for the party and may induce the rights and duties of the official.

Here, I would like to put your attention into the expression used by the legislator in the article 24, what is “the derogation of a official from participation in the procedure on a case”. That – in my opinion – is unequal to making an administrative decision by the official. Decision-making is the final result of administrative process, introduced by many procedural actions e.g. hearing of evidence. If the derogation-submitted official took part in any activities of explanation phase of conduct, it could influent objectivity and neutrality of the findings, discovered at this time. Besides, it is also worth to take under consideration, that - as a rule - the official, who conducts the case and the one, who makes the decision are two different people. 

To evaluate the effect on rights or duties of the official, it needs the detailed analysis either of the case or the results of the essence of the matter determination. It is possible to allow the evaluation for the official oneself, what depends on impartial and neutral attitude of the administrative worker. Whereas any doubts the effect should be examined by the immediate superior of the official. In the occurrence of a member of collective body, the chairperson of the board should make the evaluation while decide on the derogation of the worker.

Furthermore, one of the bases of the derogation of the official is his or her participation in the conduct as the representative of the party as well as taking part at this position in the procedure by his/her spouse, relatives related by affinity up to the second degree, also person adopted, under guardianship or custody. The meaning of representation is interpreted accordingly to the provisions of the Civil Code, what intends the power of attorney and statutory representation on art. 96 of the act. 

Additionally, the official (a member of collective body) should be derogated, if there existed the official superiority between him/her and the party of a case. It comprises not only direct superiors either managerial stuff of the agency or the person who is in charge of a function of an agency employing the official, but also other people at managerial positions in the administrative apparatus of the agency. 

The occurrences of relations to the case differ from the case which involves the official as the party, through the possibility of influence at the first instance result, to the participation in a single action of the conduct. Accordingly to article 24 § 1 points: 1 (first part of the sentence), 4, 5, 6, 7 C.A.P the official or the member of collective body is derogated from the case pursuant to the law, if:

a)	is the party of the case;

b)	was a witness or an expert in the case;

c)	took part in complained decision-making process at lower instance;

d)	there instituted against the official an investigation: disciplinary, official or criminal by reason of the case.

The circumstance of being the party of the case does not require the detailed analysis as the event of quite obvious meaning. The official is derogated from the participation in the case conduct, if he/she is the party, what comprises the conduct connected to his/her legal interest or duty, as well as the demand of agency activity by reason of the legal interest or duty (art. 28 C.A.P.) 

Next prerequisite of the derogation in this group is the circumstance of being the witness or expert in the case. The circumstance is of a great importance under consideration his/her views in the matter of the case. The personal taking part in the conduct could impress the neutrality of the process and distract the objective decision-making.

The prerequisite of derogation of the official (member of collective body) accordingly to the article 24 § 1 pt 5 indicates the situation, if the person was engaged at lower instance to issue the complained decision. The Supreme Administrative Court in the sentence of 11 July 1986 judged that the fact of the official’s participation to issue the decision does not create the distinct basis of the derogation at the ground of article 24 § 3 C.A.P. from the proceedings based on article 149 § 2 C.A.P., because it does not mean itself that the impact of the participation in issuing the decision discredits the impartiality of the reopening conduct The sentence of the Supreme Administrative Court of 11 July 1986, signature IV S.A. 810/86, GAP 1988/16. You have to oppose the verdict given above due to the essence of the partaking in issuing the lower instance decision as not only the act of signing the decision but also the actions of undertaking procedural activities potentially effected the result. Agreeably to W. Kaluski, the participation is sufficient cause of derogation, even if the official did not issue or sign the decision personally; anyway, the active participation is W. Kałuski, Postępowanie administracyjne, 1929, after A. Wrobel, in KPA Komentarz, op. cit. Limited scope of the notion, as was considered before, has no explanation in view of the special feature of administrative proceedings, otherwise the court trial, permitting the particular activities undertaken during the conduct by different people, who dissimilarly induce the essence of the case, so the matter requires the precise and explicit discernment.

The particulars of article 24 § 1 pt 6 C.A.P. indicate the following incitement of derogation the official from the case, which as the reason of institution of an investigation: disciplinary, official or criminal against the person. The derogation is caused by the illegal activity of the official in the case resulting the investigation, withstanding the case itself. 

Putting attention to the purpose of the institution of derogation, which is the protection of the party’s interest before the interest of the official, it has to be noticed that the perquisite of the derogation is coming to existence when the investigatory proceeding is instituted. In the frame of responsibility for keeping in order, breach of a lesser degree is punished by admonition administered by the direct supervisor, announced for the official. The perquisite will subsist, per analogy, when the announcement reaches the person involved. If the official is subject to civil liability because of the breach of the official duties and the service investigatory proceedings is not instituted, the person is fallen off of the derogation from the case caused the civil court trial. 

The list of derogation perquisites comprised by the article 24 § 1 C.A.P. is uncompleted catalogue of one-sided unfair activities of officials. The existence of other factual or legal circumstances contesting personal impartiality, is highly possible. Therefore, as the finding of a condition specified in article 24 § 1 C.A.P. is essential reason of the official’s derogation pursuant to law, what makes unnecessary to point out the visible prejudice of the person in deciding of the case, in so far derogation based on the art. 24 § 3 requests at least the substantiation of certain circumstances that can cause doubts of neutrality. It does not demand the substantiation of the particulars originating the prejudice, but causing hesitance of the impartiality. There is no need to prove that the official acts inobjectively in the case due to certain occurrence, just to show the doubtful neutrality, which makes uncertain the using of the personal entitlement in conduct in unfair way. The assessment of the circumstances is made by the direct superior of the official, but its discretion is limited to point out the possibility of factual hesitance of objectivity. The characteristic of the occurrences is open, from the sphere of private life to professional activities.

Mode of derogation of the official, member of collective body

The provision of art. 24 § 1 C.A.P. indicates the general obligation of the worker of public administration agency to settle administrative cases in impartial, reliable and honest way see eg art. 153 of the Constitution of the Republic of Poland as well as the articles 1, 39 subparagraph 1, 67 subparagraph 1 pt 4, 106 of the Legal Act on the Civil Service. The official of agency who notices the perquisites specified in this article occurred in the case offered him/her to settle, is obliged to discontinue of undertaking any procedural activities in the case. The continuation of any activities may cause the threat of presenting the charge of official duties abuse and contribution in defectiveness of the administrative decision, what may result personal legal liability. 

It is understandable to research the case at perspective of the perquisites of art. 24 § 3 in particularly diligent and penetrating way. The obvious reason is to protect the neutrality of administrative proceedings in general, as well as, that the derogation occur in force of law, so if the official subjected to derogation is incorrectly convinced of capability of the participating in the case conduct, he or she cannot avoid the consequences of illegal actions. The provision of art. 24 § 1 does not clarify the addressee of the obligation to diligent and penetrating research of derogation perquisites. The interpretation of the provision of art. 24 § 1 in the background of the legal system seems to impose the duty at the direct superior, who following official pragmatics is entitled to assure impartial accomplishment of the agency tasks by supervised workers in the administrative conduct see e.g. art. 20 subparagraphs 1, 2, 4 of the Legal Act on the Civil Service. As the consequence, the superior relies for official liability only due to default of obligations in supervision and controlling of the officials, not due to breach of art. 24 § 1, even though he or she gave the order to settle the case by the official derogated in force of this provision.

The jurisprudence predicts that the obligation introduced by this provision distracts to both the official and the superior in a reason of the official involvement in employment relationship of obligation nature, requiring the subordination or submission see J.Borkowski KPA Komentarz, p.138. 

The definition of public administration agency

The scope of a notion of public administration agency, according to the provision of art 5 § 2 pt 3, comprises the following types of agencies: ministers, central agencies of governmental administration, voievodes, other independent local agencies of governmental administration (joint and disjoint), self-governmental agencies as well as agencies and subjects, pointed in article 1 pt 2.

The basis division of public administration agencies is presently, after recovering of local self-government, the division for state administration agencies, governmental administration agencies and self-governmental administration agencies. The public administration agencies, according to the range of activity, may be divided into central and local agencies of public administration. The central agencies undertake activities thorough the whole territory of the state. The local ones are acting thorough limited region of Poland (e.g. voievodship or poviat).

The system of central agencies in our state is widely extended. The functions of the central administrative agencies are fulfilled by: the President of the Republic of Poland, The Council of Ministers, the President of the Council of Ministers, certain ministers, The Committee of Scientific Research, The Committee of the European Integration, The National Radio and Television Committee and so-called central agencies falling under the competence of the Council of Ministers, the President of the Council of Ministers or certain ministers.

In accordance to the regulations of C.A.P., the public administration agencies are:

1.	the state administration agencies:

·	ministers (art. 5 § 2 pt 4): the President and vice-president of the Council of Ministers being in charge of a function of minister managing the certain branch of state administration (e.g. vice-president of the Council, the minister of finance), ministers managing the certain branch of state administration (e.g. the minister of communication) the chairperson of the committees joining the Council of Ministers (e.g. the chairperson of the Committee of the European Integration), directors of central agencies of governmental administration subjected, subordinated or supervised by the President of the Council of Ministers or the certain minister, the directors of other parallel state agencies setting the cases pointed in art. 1 § 1 pt 1 and 4;

·	central agencies of governmental administration, which legal status is indicated in statutory acts e.g. the provision of article 3 subparagraph 1 of the Legal Act of 3rd April 1993 on the establishment of the Central Office of Measurement Dz.U. 1993, no 55, pos. 247 with changes, constituting that the central agency of state administration competent in the matters of measurement and assays is the President of The Office;

·	voievodes – their legal satus was regulated by the legal act of 5th June 1998 on the Governmental Administration in Voievodship Dz.U. 1998 no 91 pos. 577 with changes 

·	the other regional agencies of governmental joint administration, operating in the name of voievodes of at their own, which are alongside voievodes, based on art. 23 of the legal act on the Governmental Administration in Voievodship (in the cases indicated by the certain statutory acts, particularly in the range of issuing of individual administrative acts) – the directors of joint services, inspections and voievodship guards (e.g. the voievodship inspector of trade inspection, who carry out in the name of the voievode the tasks and competencies of the Trade Inspection specified in the statutory act and the separate provisions – according to the article 2 subparagraph 2 of the Legal Act of 25th February 1958 on the Trade Inspection Dz. U. 1969 no 26 pos. 206 with changes)

·	the other regional agencies of governmental disjoint administration, operating in the name of voievodes of at their own, what comprises regional agencies of governmental administration, according to the article 9 pt 3 of the legal act on Governmental Administration in Voievodship, subordinated to certain minister and the directors of the state-owned legal persons and the directors of the other state organizational units, carrying out the tasks of the governmental administration in the region of voievodship (e.g. according to the legal act appendix – the director of the fiscal chamber)

2.	the local self-governmental agencies

·	all the agencies of municipal, poviat and voievodship self-government, if the specified provision in the certain types of cases gives them the competencies to ruling resolution of individual cases settling in a way of administrative decision, as well as unions of municipalities, unions of poviats, chief officers of village municipality, mayors (presidents of town), starosts, voievodship marshals, and also the managers of services, inspections and guards operating in charge of the chief officers of village municipality, mayors (presidents of town), starosts, voievodship marshals, additionally self-governmental boards of appeal

·	in poviats, by the force of art. 38 subparagraph 1 of the legal act of 5th June 1998 on the Poviat Self-Government Dz. U. 1998 no 91 pos. 578 with changes, decisions are taken by the starost in the individual cases in the range of public administration of poviat competence, unless the specific provisions indicate the decisions are settled by the board of the poviat. With reference to towns in the rights of poviat, the individual decisions are made by the chairperson of the town board, following the provisions of the legal act on the Municipal Self-Government see art. 92 subparagraph 3 of the legal act on the on the Poviat Self-Government . 

·	in accordance to art. 46 subparagraph 1 of the legal Act of 5th June 1998 on the Voievodship Self-Government Dz. U. 1998 no 91 pos. 576, the individual decisions in the competence of public administration are made by the marshal of voievodship, unless the specific provisions constitute otherwise. 

3.	the different state agencies and the other subjects by virtue of law or agreements appointed to decide the individual cases settled by the administrative decisions

·	the provisions of C.A.P do not define the notion “other state agency”. After the view of A.Wrobel, it might be considered under provision of art. 1 pt. 2 that the notion includes the state agency different than the state administration agencies, characterized as the part of state apparatus, organizationally and competently  disunited (the organizational unit), entitled to fulfil the certain tasks of the authority of state by virtue of law see E.Ochendowski Centralne organy administracji, in System prawa administracyjnego, t. II, red. J. Jendrośka, Ossolineum 1977, z.6 

·	the “different subjects” in the meaning of this provision are understood – after the unbinding provision of art. 1 § 2 - as state, municipal, poviat and voievodship organizational units and non-governmental organizations, specified in art. 1 pt 5 as well as all different subjects, appointed by virtue of law or agreements to decide the individual cases settled by the administrative decisions

Therefore, it is theoretically possible to entitle in competencies either the legislative and judicial authorities or the executive authorities other than administrative ones to make administrative decisions in the matters of public administration scope. 

These “different state agencies” and “other subjects” in the functional meaning are the public administration authorities if they are entitled to settle administrative cases by virtue of law or agreements. Correspondingly to art. 33 subparagraph 1 of the legal act on the State Administration in Voievodship, the voievode, in the grounds of the agreement with the board of municipality, poviat or voievodship, may impose the settlement of specific cases of appropriate competencies in the voievode’s authority name to the local self-governmental agencies of the region of voievodship.

The perquisites of the exception of a public administration agency

The provision of art. 25 C.A.P. establishes the exception of a public administration agency from the settlement of a case, what means the excepted agency is neither eligible to make the administrative decision in the case nor excluded from the conduct in other words is unable to undertake any procedural activities in the case (apart from the activities specified in art. 24 § 4) The exception of administrative agency equally binds both collective and single-person agencies. The exception of an agency occurs in the situation related to the proprietary interests of:

a)	the director of the agency or his/her spouse; while the causes of derogation persist after termination of marriage, his/her relatives and relations by affinity up to the second degree, as well as the person related by adoption, custody and guardianship – in such a occurrence the case is settled by the higher level agency directly above the excepted one;

b)	the person at the managerial position in the directly higher level agency and his/her spouse, relations by adoption, custody and guardianship - in such a occurrence the case is settled by the higher level agency directly above the one employing the person appointed at the managerial position.

W. Dawidowicz points the fact that opposite to the derogation of the agency officials or members of a collective body – the exception of the agency must be understood as the exclusion of the whole instance. The agency as the entirety in such a case is unable to conduct the proceedings and make the decision W. Dawidowicz, Ogólne postępowanie administracyjne. Zarys systemu. W-wa 1962 r., p. 90 - 91. J. Zimmermann notices that similarly to art. 24 C.A.P. the notion of instance must be interpreted in both structural and functional aspects in other in other words taking under consideration the endowment of every administrative level with stipulated qualification and competencies J. Zimmermann, Administracyjny tok instancji, Kraków 1986, s. 11-12, after za J. Borkowski K.p.a. Komentarz Beck,  W-wa 1998 r. s. 186 . Correspondingly to this interpretation of the notion of instance the Supreme Administrative Court in the sentence of 27 march 1984 judged that the exception of the public administration agency, grounded on art. 25 § 1 pt 1 C.A.P. from the case interdependent to its director or the people connected by the relations pointed in art. 24 § 1 pt 2 and 3 C.A.P., predestines the forbiddance of issuing the administrative decision in the authority of the agency by the supervised official the Supreme Administrative Court sentence of 27 march 1984, II SA 106/84 (ONSA 1984 r., No 1, pos. 33). 

In opinion of B. Adamiak the construction of the institution of an administrative agency exception is built on three elements:

·	the type of the case

·	personal involvement in the case by the person being in charge of an agency function or the managerial function in the directly higher level agency

·	the closeness between the person occupying the specified positions and the parties of the case B. Adamiak, J. Borkowski Polskie postępowanie administracyjne.

Ad. a)
The type of the case is a key issue for application of the provision of art. 25 § 1 C.A.P., specifying to the cases related to the proprietary interests. That comprises the cases either constituting administrative decisions directly influencing the proprietary interests and status of the person or indirectly effective or prospectively effective the increment or decrement of the proprietary status. Previously, the issue of the case related to the proprietary interest should be considered correlatively to both the notion of the property defined in art. 44 the civil code and the aptitude of pecuniary estimation of the proprietary interest In opinion of W. Czachorski „in the notion of property ... should be understood either the entirety of rights of the person at the moment of alienation of pecuniary value or the fractional part of this entirety of rights or the separate property” Zarys prawa zobowiązań, część ogólna, W-wa 1963, p. 198. 


Ad b)
The director of an agency, mentioned in art. 25 § 1 C.A.P. usually is the director of the office in the other words the person being in charge of the manager of the workplace, as well as the parson temporary appointed. The director of monocratic agency, after W. Dawidowicz W. Dawidowicz, Zarys procesu administracyjnego, PWN, Warszawa 1989 r., p. 22, is the person nominated to the position of the charge to accomplish the statutory competencies of the agency, otherwise the holder of the functions (competencies) of an public administration agency.

The director of collective agency, pointed in art. 25 § 1 C.A.P. is particularized as the chairperson of the body. If the chairperson of the collective agency is entitled by virtue of law to settle administrative decisions, the individual is considered as an monocratic organ.

The excepted agency loses its legal force to settle the case and – similarly to the derogated official of an administrative agency – is capable to undertake only the activities of utmost urgency on public interest or important interest of the party. 

Ad c)
The circle of people closely connected with the director of an agency consists of spouse, father, mother, grandfather, grandmother, and children, grandchildren (ascendants and descendants of the first and second degree), lateral relatives – brother and sister, and related by affinity – father-in-law, mother-in-law, their father and mother, son-in-law, daughter-in-law, spouse’s brother and sister, as well as the people related to the director by adoption, custody and guardianship.

The appointment of the different official, settlement of the case by the different administrative agency.

Accordingly to art. 26 § 1 the different official to conduct the case is appointed by the direct superior, exclusively of either the derogation pursuant to law of reasons mentioned in art. 24 § 1 or the substantiation of occurrences omitted in this provision, which might have caused the hesitancies of the official’s impartiality (art. 24 § 3).

In the example of an agency exception from the case relevant to the proprietary interests of the director of the agency or the people connected with the director at relationships specified in art. 24 § 1 pt 2 and 3, the case is settled by the agency of directly higher level, designated on the grounds of art. 17 C.A.P. If the case is relevant to the proprietary interests of the person in charge of the managerial position at the agency of directly higher level or the people the people remaining at relationships specified in art. 24 § 1 pt 2 and 3, on the grounds of this provision the subsequent higher level agency is designated. In the first example the case is directed one level further, in the second one – two levels further in the structure of the agencies in connection to the agency competent in the case.

Hitherto binding regulations unanswered the question: what happened to the agency if all its stuff was derogated? The provision of art. 26 § 3 completes the cavity, as D. Kijowski mentions, which was particularly essential for the offices of the local self-governmental agencies D. R. Kijowski op.cit. p. 82. The different procedural situations occur in juridical practice of different public administration agencies effecting that the case relevant to the interests of the people being in charge of managerial functions in the agency (including the non-proprietary interests of the agency director) should have been settled by the people directly disassociated to the party, but subjected to derogation to avoid the hesitancies of the impartiality of the decision proceedings. 

The legal consequences of the breach of the provisions of exclusion

The institutions of derogation of an official (a member of collective body) and exception of an agency, unless similarly constructed – relate to different situations and their application effects in an opposed way. If the official is derogated from the case, the case itself remains under the competencies of the same agency, there is changed only the person exercising the conduct. If the agency is excepted, it loses the competence to settle and decide the case. At the first example the breach of the regulation rarely effects substantial procedural results, whereas at the second one the breach of the provision of exception concludes the invalidity of an administrative decision.

The legal consequences of the breach of these regulations may result diversely. Unless the chapter I5 of C.A.P. unspecified the consequences of these provisions breach, the legal effects are defined directly in art. 145 § 1 pt 3 C.A.P. The issuing the decision by the official or agency designed to be excluded effects the sanction of challengeability of the decision and obligatory causes the reopening of the conduct. The issuing of a decision by the official subjected to derogation (or issuing it with the participation of a member of collective body, who should have been derogated or an agency which should have been excepted) effects its liability to be challenged for the following five years after the date of its delivery, in the mode of reopening of administrative proceedings. It is sufficient to prove that during approaching reopened proceeding the compete agency will have been able to take the decision modified in an essential part (art. 146 § 2 and art. 151 § 2 C.A.P.).

Extra-procedural results of the breach of the exclusion regulations might relate to official or disciplinary liability of the agency officials or the people being in charge of the functions of the agency.

And so, e.g. in the specification of the specified duties of the member of the Civil Service corps and the official of the state agency is indicated the impartial and reliable, efficient and in time fulfillment of imposed tasks.

In the case of breach of the obligations of the member of the Civil Service corps, the employee as well as the civil servant bear the disciplinary liability in front of the Directory General of the Office (for the breach of a lesser degree), accordingly to art. 108 of the legal act on the Civil Service, in front of the disciplinary commission of the office as the first instance and in front of the Higher Disciplinary Commission of The Civil Service as the second instance. 

Among the disciplinary penalties applied for the civil servants may be varied: admonition, reprimand, deficiency of prospects of the promotion for higher official position for up to 2 years, lowering of the official rank, prohibition of application in the contests for the higher official position in the Civil Service for up to 2 years, prohibition of occupation of the higher positions in the Civil Service for the period from 2 to 5 years and expulsion from the Civil Service.

The disciplinary penalties applied for the employees of the Civil Service are: admonition, reprimand, reprimand with warning, reprimand with deficiency of prospects of the promotion for higher ranking for up to 2 years, lowering the ranking, expulsion form work at the office.

For the breach of the obligations of the official, the nominated officials of public administration bear the instructional or disciplinary liability in front of the director of an agency (for the breach of a lesser degree), otherwise the disciplinary cases are decided by the disciplinary commissions of first and second instance, appointed by the directors of an agency.

The instructional penalty is an admonition. Among the disciplinary penalties applied for the nominated officials are: reprimand, reprimand with warning, reprimand with deficiency of prospects of the promotion for higher ranking or position for up to 2 years, lowering the official position, expulsion form work at the office.

The essential obligation of a self-governmental official is accomplishment the tasks of an agency efficiently, reliably and impartially.

Accordingly to art. 25 and 26 of the legal act on the Workers of the Self-Government and art. 34 of the legal act on the Workers of the State Agencies, which applies to the instructional and disciplinary liability cases, the nominated self-governmental officials bear the instructional or disciplinary liability for the breach of the official obligations in front of the direct superior (for the breach of a lesser degree) or in front of the disciplinary commissions of first and second instance.

As disciplinary penalties are statutory specified: reprimand, reprimand with warning, reprimand with deficiency of prospects of the promotion for higher ranking or position for up to 2 years, lowering the official position, expulsion form work at the office.

The exclusion in the cases if the parties are councilors or their relatives

Unless the legal act on the Municipal Self-Government (art. 15 subparagraph 1), the legal act on the Poviat Self-Government (art. 9 subparagraph 1) and the legal act on the Voievodship Self-Government (art. 16 subparagraph 1) directly enumerate the agencies of the self-government units: the council of municipality, the council of poviat and regional council of voievodship as the constitutive and supervising authorities of the regions, these statutory regulations do not endow them with the rights to exercise administrative jurisdiction. By the virtue of provisions on the administrative proceedings these authorities might have been respected as “public administration agencies” (in the meaning of art. 1 subparagraph 1 C.A.P.), if the specific provision entitled them with competencies to ruling settlement of individual cases issued by the administrative decision in particular types of the cases.

The councilors are neither the employees of an agency nor members of a collective body in the definition of C.A.P. provisions, nor the directors of an agency, nor the people occupying the managerial positions in the higher level agency. The ban of councilor employment by the agency, where they tenant the mandate is constituted expressis verbis in art. 24a subparagraph 1 of the legal act on the Municipal Self-Government . 

As a rule there are no legal grounds to employ a councilor and the president of the council for the purpose of accomplishment of their functions in the municipal council based on the employment or civil relationship. Furthermore, the municipal council is illegible either to establish the employment relationship with the councilors or specify the remuneration for this duty see E. Olejniczak-Szałowska  Status prawny radnego, in Studia Prawno-Ekonomiczne 1997/56/9. It was confirmed by the Supreme Administrative Court in the sentence of 4 May 1999 judging that the establishment of the employment relationship between the councilor and the home municipal office effects the expiration of the mandate even if the employment relationship was terminated immediately sygn U II SA/Wr 1185/98, Pr.Pracy 2000/3/42. 

Otherwise, in the force of art. 24d of the legal act on the Municipal Self-Government (binding for the councilors of poviats and voievodships) , the municipal agency may entrust to a councilor with performance of work in grounds of the civil contract of mandate or contract of agency or deliver a public order in the sphere excluded from the scope of the statutory public orders under the obligation to seek the opinion of the board of auditors. 

Contrarily, there are no grounds on the binding regulations of administrative proceedings to derogate the councilor as the employee of an agency or a member of collective body as well as to except the entire council. 

Oppositely, there are no obstacles to derogate an official or a member of collective body of the home agency due to a councilor of the self-governmental unit or his/her relatives (acting as the party in the case). The regulations on the derogation from the case proceeding by virtue of law do not enumerate among the perquisites the situation if the party of the case is a councilor of the self-governmental unit and the case lies under competencies of the unit. Therefore, the institution may be applied to the situation on the grounds of perquisite of art. 24 § 3. It is sufficient to make plausible the occurrence, which indicates any relationship between a councilor and an official or a member of the agency factually or even potentially causing the hesitancies of impartiality of the official (the member of a board or the chairperson of the board).

There is no doubt of possibilities of existence of different nature relationship between the official of the self-governmental agency and the councilor. The specific relation directly subsists between the members of the board and the council, because, accordingly to art. 18 subparagraph 2 of the legal act on the Municipal Self-Government, art. 12 subparagraph 2 of the legal act on Poviat Self-Government and art. 18 pt 15 of the legal act on the Voievodship Self-Government, the entire competence of the council (regional council) is the selection and dismissal of the board, (as well as specification of the directions of its activities and receiving of its activity reports, an in the case of the regional council – consideration of the board activity reports). At the point of the board, the council is the selecting authority of the competencies to constitute its dismissal. The dependencies between the agencies authoritative to establish the units of self-government and the executive agencies are mentioned in most of the statutory regulations. The boards of municipalities, poviats and voievodships execute the resolutions of the councils (regional councils) see art. 28 b, 28 c, 28 d of legal act on the Municipality Self-Government, art  30 i 31 of the legal act on the Poviat Self-Government, art. 34, 35, 36, 37, 38 i 39 of the legal act on the Voievodship Self-Government , prepare the drafts of the council’s resolutions see art. 30 subparagraph 1 of legal act on the Municipality Self-Government, art 32 subparagraph 1 of the legal act on the Poviat Self-Government, art. 41 subparagraph 2 pt 1 of the legal act on the Voievodship Self-Government, and execute them see art. 30 subparagraph 2 pt 1of legal act on the Municipality Self-Government, art 32 subparagraph 2 pt 1 of the legal act on the Poviat Self-Government, art. 41 subparagraph 2 pt 4 of the legal act on the Voievodship Self-Government. The legal act on the Municipal Self-Government in art. 30 subparagraph 3 constitutes that in the accomplishment of the specific municipal tasks the board is subjected exclusively to the municipal council.

Except of the organizational dependence, result from the structure, tasks and functions of authoritative and executive agencies in the self-governmental units, there exist various dependencies among the members of the bodies. I consider for example the reliance on friendship, political party or politics. It is worth to notice that the authoritative and executive agencies of the self-governmental units – as typically political – are composed of the people selected along with the so-called “key”. That, who entries the council, is decided by voters in direct election, that, who creates the board, is decided by the political majority of the council.

The question of sympathy or its lack in this case is apparently extra-merit issue. If the decision in the case, where one of the parties is the councilor (or a person related to him/her), is issued by the member of the board (the chairperson of the board or the appointed official), who stay in friendly relationship and the essence of the decision is featured by the political sympathies or antipathies except the objectivity, concerning the assurance of neutral and impartial conduct, there should have been applied the derogation institution.

Inside every council, regardless its quantity, different relations exist among the councilors and (directly) the members of the board and (indirectly) the employees of the agency. It may be presumed that in such relations (friendly or political), causing factually of hypothetically hesitance of impartiality, remain all the members of the board and most of the officials. In this situation the derogation of these people would make the board disable to perform. Disabled board, applying the regulations on exception of an agency, would have to ask the higher level authority to indicate the other agency or to issue the case by the appeal authority (performing as the agency of the first instance), on the grounds of art. 27 § 2.

This solution, based on the obligatory application of the official derogation of the self-governmental agency (and as the result - the exception of the agency) in the case, where the party is the councilor of the self-governmental unit or the person related to him/her, should be postulated de lege ferenda.

The principal of proceeding impartiality as the one of the principals of the requested official’s manner is understood as the postulate of the honest and impartial performance of administrative agencies. Its significance is to conduct the impartial administrative proceedings leading to issue and execute the neutral administrative decision. 

The specific character of administrative proceeding ruled by the principal of officiality and limited the parties disposal, imposes the obligation of public and individuals interest protection at the administrative agencies. The regulations on the derogation of person and exception of agency must be strict and precise to balance by the extended concern on public administration impartiality the contemporary weakness of the legal position of the parties and participants of administrative proceeding.

