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Introduction

Before 1989 racism and discrimination were issues which rarely found their way into the consciousness of most Slovaks.  People generally thought about these issues as important in other places far removed from Slovakia. The idea that the Communist regime successfully froze conflicts rooted in ethnic or sexual identity is an old one, but that does not make it any less true.

Historically, Slovaks have usually had to adapt to the rule of others. Now, like its neighbors, Slovakia is slowly making the painful transition democracy.  At the same time it is also now facing the added challenge of making the transition to a society that is, for the first time, responsible for itself.
 

Despite of the 1998 governmental changes, policy makers and community leaders are finding it difficult to work together amidst a storm of mutual recrimination. Nor can they move the debate forward in an environment devoid of new ideas and fresh approaches. There are many declarations and agreements the Slovak government has signed and adhered to regarding legislation concerning the human rights of its citizens including minorities. Presently, the ongoing process of economic reforms involves many unpopular decisions and puts restrictions on the capacity of the Slovak government to implement politically sensitive issues. It is necessary to advocate legislation dealing with human rights, minority rights, ethnic issues, and other areas of public policy related to building a more tolerant and just civil society. 

Building new policies on old and dysfunctional structures would be particularly unhelpful, as the EU 2001 Regular Report warned could happen due to gaps in good policy formulation (the Roma Strategies
) and implementation. The Report called for better cooperation among Ministries and a strengthened administrative implementation capacity (national and local level) involving Roma organizations. In addition the EU called for greater emphasis to be put on tackling shortcomings associated with pre-school education, teacher training, poor housing conditions and high unemployment. The Report states, “the number of well-trained Roma advisors to the local authorities and the number of social workers at each level of public administration should be increased and accompanied by suitable legislative and financial support”.
  

Slovakia Today

1. Affirmative Action Policies in Slovakia: Legal Background

The idea of "affirmative action" (as Americans have labeled it), while perhaps necessary in Slovak society, has done nothing but increase tensions between groups because it is perceived to produce unfavorable conditions for the majority population. To Slovaks who do not believe that discrimination exists in their country, affirmative action seems unfair.
 

A form of positive discrimination (affirmative action) was practiced under the Communist regime through the introduction of quotas for minorities, which started in the 1950's. For example, this practice helped to strengthen the Hungarian minority's political position in Communist Czechoslovakia. It also helped to bring a handful of Roma political leaders to the forefront. Ordinary citizens perceived this practice as politically unfair.
 

The Roma Strategies of the Slovak Government (1999, 2000) emphasize the necessity for Roma’ positive stimulation as a scheme may lead to affirmative action.
 The proposed set of measures by the Elaborated Strategy planned for 2000 tackles particular problems in a succession of decreasing importance, so that problems viewed as the most critical by Strategy designers come first. 

To understand the negative perception of positive discrimination in Slovakia one needs to understand the ironies of positive discrimination in the history of communist Czechoslovakia. This also helps to understand the recent needs of disadvantaged groups of Slovakia. The perceived misuse of concept of equality by the communist political elite built strong antipathy in the society against these practices. This factor and the post-communist period with no effective control and answers to the new (ethnic) problems have caused misunderstandings toward minorities.
 

Slovak society needs to be shown that new equal opportunities policies have nothing to do with positive discrimination policies under Communism.  The Roma minority, which de jure has an equal position in society, needs de facto equal opportunities as well. Therefore the state needs to initiative such policies according to the newly developed European model and to learn lessons from practices of communist regime. The aim must be to grant equal opportunities to disadvantaged groups and access to employment, services and education.    

Another argument against the usage of such policies is the wording of the Slovak Constitution. Several lawyers emphasize that positive discrimination contradicts article 12 section 2 of the Constitution, which states: "Basic rights and freedoms on the territory of the Slovak Republic are guaranteed to everyone regardless of sex, race, color of skin, language, creed and religion, political or other beliefs, national or social origin, affiliation to a nation or ethnic group, property, descent, or any other status. No one shall be harmed, preferred, or discriminated against on these grounds.”
 Similarly, article 34 section 3 of the Constitution states that “the exercise of the rights of the citizens belonging to national minorities and ethnic groups (...) must not result (...) in discrimination of the other inhabitants.”
 Moreover, it can be argued that international documents, which enable positive discrimination, have priority only over (regular) statutes, and not over the Constitution (see Articles 154c and 7 sect. 5 of the Constitution).

On the other hand, many articles of the Constitution derogate from the above-mentioned prohibitions - for example article 38 guarantees special working conditions for women, the disabled and young workers. On the basis of these derogations several “regular” statutes entitle special groups to special treatment (Labor Code, Act on Employment, etc.). It seems that any employment of positive discrimination policies is currently dependent on the reading and interpretation of the constitutional principle of anti-discrimination. More formal reading of the relevant constitutional articles would lead to prohibition of positive discrimination (with exception to explicitly stated constitutional derogations such as in Article 38). More substantive reading of the anti-discrimination principle would enable positive discrimination under certain circumstances theoretically in all areas. But given the fact that no relevant case exists in the Constitutional Court, these questions remain open.
  As the closest example let us mention the new policy of the Czech government—it became the first Central European state to use the tem in governmental literature and endorse its execution in policy formulation. 

2. Public Administration Reform 

The reform of public administration is a long process which was begun in Slovakia just after the fall of the communist regime and is still going on.  After the elections in 1998, the government committed itself to continue and finish the reform of public administration and to evaluate the necessity of the new regional division. As Jaroslav Pilát from MESA 10 describes, the reform had four major components:  

· The change of Slovakia’s regional division 

The current regional division did not develop naturally.  It does not conform to the natural regions which have come into existence over the past centuries and have developed communicational, economic, personal and transport relations and which should have been the basis for a new regional division. After the political failure of the 16-county model, a compromise of 12 higher administrative units was reached, which included the principles of the previous regional division. The model was ratified by the government (motion nr. 491/2000) in June 2000. During the ratification of the law on high-degree municipal units in spring 2001, the left wing of the governing coalition voted against the bill. The representatives of the Party of Democratic Left (SDL) and some representatives of the Party of Civic Understanding (SOP) turned against the bill in the parliament and voted together with the opposition, which was a spectacular violation of the coalition agreement. As a result, there is no new regional division in Slovakia, the second level of self-administration is starting its activity in inadequate regional districts and it will be harder to change this poor regional organization in the future. 

· Institutional reform 

Institutional reform should have been implemented through the change of bodies and institutions of public administration.  But only the second level of municipal bodies was realized. According to the original idea, district offices should have been ceased and a network of specialized offices of state administration should have been established based on rationality and efficiency. And in the same way, the current county offices should have been changed into some kind of office of the county supervisor, which would be much more slim than the present county offices, which practically copy the structure of district offices. These changes were not brought about, which will insure a more expensive and less effective public administration in the future.         

· Modernization of public administration 
In this field, changes were to be implemented in harmony with the reforms of certain sectors, which were supposed to bring about these changes. This should have been about further training in public administration, informatization, legal limits and management. 
· Decentralization 

Decentralization of competence, finance and political power is taking place. These three components of decentralization should have been implemented together because elected bodies without job descriptions (competencies) are needless (of course elected bodies with competencies that they do not know how to use are not much better). Some degree of decentralization of political power has taken place, as the new centers of 'power’ are not yet strong enough in the political sense of the word, which is due to the fact that decentralization of competencies was implemented inadequately and with mistakes. For now, fiscal decentralization has not taken place. Municipalities and local authorities are subsidized from the budget without being able to exert any systematic influence over it. The project of fiscal decentralization is due to be ready in 2004 but there is no guarantee it will be completed on time.  The question is whether this partial decentralization will be continuing after the 2002 elections. So this is the starting point of decentralization in Slovakia in 2002. The parliament has passed laws that foster decentralization initiatives, and the analysis of which (and warnings concerning the reality) can be found in the following texts.

II. International Context

1. Affirmative Action in EU: Legal Background
There are three major European documents recommending positive action for the relevant states dealing with problems with, among others, their Roma minorities: the EU Directive implementing the principle of equal treatment between persons irrespective of racial or ethnic origin No. 2000/43/EC (EU Race Directive), the EU Directive Establishing a general framework for equal treatment in employment and occupation No. 2000/78/EC, (EU Employment Directive) and the Council of Europe Protocol to the European Convention on Human Rights and Basic Liberties No.12.  These documents represent the most important stage in the recent development of international (supranational) law in the field of combating discrimination. They are of profound importance to Slovakia, a member state of the Council of Europe and an associated country with the EU that is currently in the process of accession negotiations. 

The stated purpose of the EU Race Directive is to “lay down a framework for combating discrimination on the grounds of racial or ethnic origin, with a view to putting into effect in the Member States the principle of equal treatment. Both the Race and Employment Directives suggest the possibility of the adoption of positive action measures by countries in order to ensure “full equality in practice.”  This might include the maintenance or adoption of “specific measures to prevent or compensate for disadvantages linked to racial or ethnic origin.”  The directive does not elaborate any further, nor does it require such measures to be taken.  However, in the spirit of promoting the equality principle, member and candidate countries have many options available to them in implementing effective positive discrimination or affirmative action programs. 

The above-mentioned documents make recommendations as opposed to dictating obligatory measures that states need to develop. Therefore it depends on the minority (and social) situation as well as on the political will of the states to adopt policies of positive action.
  Minority policy and legislative formulation in Slovakia demonstrate that without foreign (EU) initiatives there is less chance to change policies. 

2. Mainstreaming Equality: Practice from Northern Ireland

In 1996, the European Union adopted “gender mainstreaming” as a strategy designed to ensure the attainment of equality of opportunity between men and women. Mainstreaming means assuring equal opportunities horizontally.  Gender mainstreaming is commonly understood as: "the systematic integration of all the respective situations, priorities and needs of women and men in all policies and with a view to promoting equality between women and men and mobilizing all general policies and measures, specifically for the purpose of achieving equality by actively and openly taking into account, at the planning stage, their effects on the respective situations of women and men in implementation, monitoring and evaluation".
 


There is a need to extend the scope of mainstreaming from gender to other groups, such as ethnic minorities.  There are a number of ways of conceptualizing what mainstreaming means in the policy process (in terms of design, implementation and review phases). Two of the most graphic are: 
- Government and public bodies should attempt to weave policies of equality of opportunity and non-discrimination into the fabric of decision-making across all spheres of government.

- Mainstreaming is not a one-time use strategy: it needs to be a constant thread throughout the whole policy process.


In Northern Ireland the implications of Section 75 of the Northern Ireland Act 1998 basically mean that public authorities must identify any differential impact of policies on nine specific groups and further identify and implement measures to promote equality of opportunity.  The impact of policies on a range of groups, rather than the traditional focus on gender, poses particular challenges, given the dearth of data on many groups.


As Christopher McCrudden emphasizes, the question remains how to make a mainstreaming strategy operative. According to him there are three key elements: 

- Collection and collation of quantitative and qualitative data on the circumstances of each of the designated groups;

- Analysis of data with reference to a selected equality objective and with reference to established indicators, that is, impact assessment;

- Proposals for affirmative action to promote the opportunity, participation or outcomes for each of the target groups, with targets and timescales.
 

The challenge for the public service is not confined to the establishment of data systems or the identification of affirmative action measures, nor is it simply about considerations of equality issues across the public sector; rather it is about changing practice with respect to enabling the participation of representatives (and perhaps individuals) in policy formulation and the review process. 


III. Challenges in Slovakia

1. Participation of Minorities in Political Process

a) Roma political parties

The Roma political parties sector remains hopelessly divided mainly because of the lack of integrated and legitimate leadership. Since the establishment of the first political party in 1990 after the change of the regime, there have been 15 registered Roma political parties.  Numerous NGOs have become heavily involved in Roma political life as well. 

As it now stands, there is no Roma representation at the parliamentary level. Among the political parties that are most sensitive about Roma rights and who promote Roma interests belong the left-wing Party of Democratic Left (recently 5% of a popular support) and a liberal oriented Democratic Party (recently 2% of a popular support). More importantly, some Slovak political parties build their popularity on criticism of the Roma (e.g. Slovak National Party, recently with 10% of popularity) and on populist suggestions how to "solve" the Roma "problems" (e.g. SMER with 17% of popularity at the moment).
     

Since the Roma have not formed effective political representation, several attempts have been made by Roma candidates to run for office with mainstream political parties. Some positive examples from the CEE countries
 have shown that elected Roma MPs are able to generate a more issue focused policymaking on the Roma question.  In March 2002 the Slovak media reported on the offer of HZDS to Ladislav Fizik, the Head of the Roma Parliament, to be the No.9 candidate on HZDS list. The US-based National Democratic Institute is training Roma candidates to better participate in the local governmental elections.  Many NGOs are also preparing training programs of Roma candidates for elections in 2002 and the Freedom House Slovakia survey shows generally that NGOs are planning to focus on three major sub-sectors of the electorate: the youth (first- and second-time voters), women, and ethnic minorities (specifically Roma).
  

b) Roma in the state administration

Since 1998 the Slovak Government has established several offices to strengthen minority protection and better address minority issues. The government created the post of Deputy Prime Minister for Human Rights, Minorities and Regional Development, who chairs the Council for National Minorities and Ethnic Groups. Other important institutions include the Section of Human Rights and Minorities at the Office of the Government, the Section of Minority Culture at the Ministry of Culture, the Department Of Minority Education at the Ministry of Education, and most importantly the Plenipotentiary of the Government for Roma Communities. The Government elaborated a two-step Roma Strategy in 1999 and 2000.  

Since the Law on Protection of Data does not allow data collection on an ethnic basis there is no information about the number of Roma in the state administration. However there is constant criticism of some Roma leaders toward the state administration about the lack of Roma in the ministries, the regional state administrations and even at the Secretariat of the Governmental Plenipotentiary for Roma Communities.
  

The government secured conditions for social workers that have in their job description assisting with the problems faced by the Roma in the relevant region. The above-mentioned resolution created the position of advisor of a regional and district state administration who is responsible for tackling the problems of the Roma minority.
 Within the regions there have been committees set up for solution of the problems of the Roman ethnic minority. These committees work as advisory bodies for the heads of the municipalities. The on-site workers provide consultation services for the Roma families in the social sphere and such specific issues as education, employment, housing and health education. 

There is a visible contradiction between the resolution of the government and implementation (the number of positions created).  There is only one position created in district level (Spišská Nová Ves) and three at the regional (kraj) level. The Resolution did not explicitly state that Roma should be hired for certain positions; however, Roma have secured all four positions.
  Moreover, in Spišská Nová Ves different Roma organizations applied pressure on the district state administration, proving the capacity of Roma local organization, which led to the creation of the position of Roma advisor.
  As the 2001 OSI Minority Report stated, noted Roma experts maintain the that the strategy was elaborated without the effective participation of the Roma community and feel that it is exclusively the result of the work of the administration.
 

According to some NGOs, the best way to raise Roma participation is to start with local level governance. There are several programs to increase the number of Roma at the local/regional level. The Sándor Márai Foundation is currently implementing a training program in order to prepare so-called Roma assistants for various types of fieldwork in Roma settlements. The program consists of a 300-hours long intensive training session. A diploma is then granted to help Roma assistants earn jobs in their communities.
 However, the diploma would be eligible for state funded positions.  Simply put, this is a special form of limited affirmative action.
  The Foundation has trained 46 assistants and the National Work Office has offered temporary positions for all graduates.
   

2. Equal Opportunities Policies and Implementation at the Local Level

Despite the strong – mainly financial - influence of the state on local and regional governments, the reform of public administration has opened the door to policy formulation at the local and regional level.  Slovaks need to understand that there are new ways to address the needs of disadvantaged groups. Members of these groups do not have equal access to education, jobs, etc. The new European trend is trying to attack the difference between the accesses. In the EU, positive action (discrimination) policies are based training the disadvantaged groups so as to narrow the gap between access to jobs and services.  This should start at the local level. The bottom-up approach can be presented to the state administration as positive example.  

According to the World Bank Poverty Report
 it is necessary to create simulations for Roma at the local (regional level) in employment policies and education.
 As implementation of the Roma program showed, these policies could be more effective if coordinated at the local level, since in many cases possibilities have been overlooked due to a lack of coordination.
       

IV. Summary
Introducing affirmative action policies seems necessary to address the lack of social cohesion of different disadvantaged groups in Slovakia. Both the US and the more advanced European experiences show affirmative action to be a possible and limited answer to the problems the Roma minority faced in Central and Eastern Europe.  Since there is no compulsory international document or treaty to address affirmative action, the EU should stress the importance of its recommendations to the Slovak administration.  

The Roma issue became priority of the Slovak Government in 1998. In addition there were numerous efforts of NGOs to raise awareness and build the know-how on affirmative action policies (equal opportunities). Despite these efforts, little change has taken place in terms of attitudes towards minorities. It is thus crucial to strengthen good policy formulation and implementation at the local level, so as to consider the needs of specific regions as well. Public administration reform, increased local government competencies and the creation of eight high-level units as regions in Slovakia could create new conditions to foster good policy and implementation measures in those regions.

* The author served as consultant to Pontis Foundation`s Equal Chances Project in 2001. This material is partly reflective on the experience of this project.
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