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Abstract

[bookmark: _GoBack]Poland, since the pre-accession period, has been dealing with the European Union financial and technical assistance. However, current financial perspective of the EU gave Poland opportunity to be involved in the whole programming period and participate in each phase of the Cohesion Policy cycle. The responsibility of the implementation of this policy is shared between the European Commission and the Member States of the EU. Therefore, one of the key elements of the use of EU funds is the regulatory environment and legal acts adoption that enable proper use of the EU budgetary allocations. Besides, the strong impact of the European Union has been visible on the processes of governance and law creation on both central and regional levels of administration. It has resulted in appearance of multilevel governance and creation of  multilayered legal system in terms of the use of EU funds. One of the main aims of the article is to present Polish experiences with the implementation and creation of legal acts referring to the area of Cohesion Policy in the years 2007-2013 (including strengths and weaknesses). From comparison made to previous period 2004-2006 changes in the process of adoption and implementation of legal acts are noticeable. Moreover, some shifts towards stronger coordination in the phase of programming of the policy are visible. Challenges and remedies to weaknesses with reference to legal and management aspects of Cohesion Policy would be also discussed in concluding section of the paper. The methodology of the paper bases on the analysis of types of legal acts, legal and administrative procedures comprising EU regulations, Polish legal acts, Ministry of Regional Development regulations and guidelines, regional/local law, confronted with the consequences for system of EU funding and for potential beneficiaries. The results of the analysis can help to formulate recommendations for improvement in the forthcoming years 2014-2020 that can be useful not only in the Polish case. This particular experience can serve as in-depth case study for countries preparing themselves to join the EU and also provide some lessons for inter-regional co-operation in the area of regional development and consequences of multilayered law creation. 

1. The legal basis of the Cohesion Policy in the European Union

The policy of economic, social and territorial cohesion belongs to the dimension of competences shared between the European Union (EU) and Member States (Article 4 Paragraph 2 Point c TFEU) of the Treaty of the Functioning of the European Union[footnoteRef:3]. In order to achieve the most beneficial results - both from the perspective of particular Member States and the whole Union - under the principle of subsidiarity (Article 5 Paragraph 3 TEC), the actions taken by the whole European Union may only complement actions taken by particular Member States. The general treaty provisions are presented in detail under the modified Title XVIII “Economic, social and territorial cohesion” (Article 174-190 TFEU).  [3:  OJ C 83, p. 47-199; et seq; TFEU] 

Member States have a crucial influence on the functioning of EU Cohesion Policy, because they are responsible for placing and implementing it in their domestic legal systems. The stage of implementation of goals and mechanisms of Cohesion Policy is preceded by the specification of the policy’s goals and mechanisms as indicated by particular EU organs.[footnoteRef:4] However, there is no common EU model for the implementation of the Cohesion Policy. EU legal acts[footnoteRef:5] are only legal frames for the process of creating by Member States systems of distribution of EU funds on the national level, because in this respect, Member States take advantage of the principle of procedural autonomy which allows them to adopt their own national regulations, albeit compatible with EC law.[footnoteRef:6] [4:  M. Cini, European Union politics, Oxford 2003, p. 349.]  [5:  The most important among many existing regulations is the Council Regulation (EC) No 1083/2006 of July 11, 2006 laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing Regulation (EC) No 1260/1999 O J L 210 of 31 July 2006, p. 25).]  [6:  P.Craig, G. de Burca, EC Law. Text, Cases, and Materials, Oxford 1995, p. 202 et seq; A. Wróbel, Autonomia proceduralna państw członkowskich, zasada efektywności i zasada efektywnej ochrony sądowej w prawie Unii Europejskiej, Ruch Prawniczy, Ekonomiczny i Socjologiczny 2005, No 1, p. 35 et seq; Z. Kmieciak, Postępowanie administracyjne i sądowoadministracyjne a prawo europejskie, Warszawa - Kraków 2010, pp. 24-29. ] 

Member States are relatively free to adopt the method of shaping the institutional system of Cohesion Policy. The implemented solutions, however, should be compliant with the general provisions of EU regulations and the requirements arising from the jurisdiction of the Court of Justice of the EU (e.g. with respect to the principle of legality, the principle of protection of legitimate expectations and legal certainty[footnoteRef:7] which are the fundamental principles of the EU legal order[footnoteRef:8]and also with respect to implementing comparable solutions in Member States[footnoteRef:9]). The Cohesion Policy solutions implemented in Member States should also be compliant with the requirements related to their proper placement in domestic legal orders (constitutional orders).[footnoteRef:10] [7:  Judgment of the Court of 15 February 1996. - Fintan Duff, Liam Finlay, Thomas Julian, James Lyons, Catherine Moloney, Michael McCarthy, Patrick McCarthy, James O'Regan, Patrick O'Donovan v Minister for Agriculture and Food and Attorney General. - Case C-63/93, ECR 1996, p. I-00569.]  [8:  Judgment of the Court of Justice in the following joined cases:- C-80/99 (Ernst-Otto Flemmer v. Council of the European Union and Commission of the European Communities) - C-81/99 (Renate Christoffel v. Council of the European Union and Commission of the European Communities), ECR 2001, p. I-07211; Judgment of the Court of 21 September 1983. - Deutsche Milchkontor GmbH and others v Federal Republic of Germany. - Joined cases 205 to 215/82, ECR 1983, p.02633; Judgment of the Court of 16 June 1993 in case C-325/91, French Republic v. Commission of the European Communities, ECR 1993, p. I-03283. ]  [9:  Judgment of the Court of 7 January 2004 in case C‑201/02 The Queen, on the application of Delena Wells p. Secretary of State for Transport, Local Government and the Regions, ECR 2004, p. I-00723; Judgment of the Court of 19 September 2006 in joined cases i-21 Germany GmbH (C-392/04) and Arcor AG & Co. KG (C-422/04) v Bundesrepublik Deutschland, ECR 2006, p. I-08559.]  [10:  The judgment of the Constitutional Tribunal of December 12, 2011 (Ref. No P 1/11)] 


2. Regional and Cohesion Policy in Poland 

In the case of Poland[footnoteRef:11] the analysis of the regional policy may be conducted starting from the Polish accession to the EU and taking into account the Polish capability of using EU funds scheduled for particular periods of the EU budget programming. In Poland, the use of EU funds covers two periods: 2004-2006 and 2007-2013.	 [11:  Poland is a unitary country divided into 16 regions (województwa - voivodships) corresponding to NUTS 2 regions according to the EU nomenclature of territorial division. This is the level to which the support from the EU budget within the financial instruments of cohesion policy is directed (from structural funds).] 

In the period before the Polish accession to the EU, the country participated in programming and implementing pre-accession funds of PHARE, ISPA, and SAPARD. This involved the necessity to plan development and to change programming documents whose transparency was the basis for the efficient implementation of operational programmes.[footnoteRef:12] [12:  J. Szafran, Implementacja unijnej polityki regionalnej w Polsce, Lublin 2010, p. 80.] 

The prospect of the Polish accession to the EU made it necessary to determine the directions of the development of the country in the periods of programming structural funds for 2000-2006 (for Poland, as it is mentioned before, the period covered the years from 2004 to 2006). This required the creation of an institutional system which would further the programming process taking place in three stages: programming, implementing and monitoring. 
The first stage of the programming process was then preparing development plans by Member States - to be implemented with the use of EU funds. The development plans constituted the basis for negotiating the Community Support Framework – CSF with the European Commission, specifying the priorities of the EU with respect to regional development in a given state and the amount of financial aid earmarked for a given state.[footnoteRef:13] [13:  K. A. Delis-Szeląg, Polityka regionalna Unii Europejskiej i perspektywy jej realizacji w Polsce [in:] Regionalizm, polityka regionalna i Fundusze Strukturalne w Unii Europejskiej, (eds.) A. Adamczyk, J. Borkowski, Centrum Europejskie Uniwersytetu Warszawskiego, Warszawa 2005, pp.90-92. ] 

The new basis for the analysis of Poland’s socio-economic situation was the Act of 20 April 2004 on the National Development Plan.[footnoteRef:14]   [14:  Dz. U. No 116, item 1206 as amended.] 

In practice, the Community Support Framework was implemented using the following sectoral operational programs:
· Improvement of the Competitiveness of Enterprises[footnoteRef:15],  [15:  The Minister of Economy and Labour Regulation of 1 July 2004 on adopting the Sectoral Operational Programme Improvement of the Competitiveness of Enterprises, 2004-2006 (Dz. U. No 166, item 1744 as amended).] 

· Development of Human Resources[footnoteRef:16],  [16:  The Minister of Economy and Labour Regulation of 1 July 2004 on adopting the Sectoral Operational Programme Development of Human Resources 2004-2006 (Dz. U. No 1666, item 1743)] 

· Restructuring and Modernisation of the Food Sector and Rural Development[footnoteRef:17],  [17:  The Minister of Agriculture and Rural Development Regulation of 3 September 2004 on adopting the Sectoral Operational Programme Restructuring and Modernisation of the Food Sector and Rural Development 2004-2006 (Dz. U. No 197, item 2032 as amended).] 

· Fishing and Fish Processing[footnoteRef:18], [18:  The Minister of Agriculture and Rural Development Regulation of 11 September 2004 on the Sectoral Operational Programme Fishing and Fish Processing 2004-2006 (Dz. U. No 197, item 2027).] 

· Transport[footnoteRef:19],  [19:  The Minister of Infrastructure Regulation of 28 July 2004 on adopting the Sectoral Operational Programme Transport 2004-2006 (Dz. U. No 177, item 1828 as amended).] 

· Integrated Operational Programme for Regional Development[footnoteRef:20] (the programme implemented regional policy in the 16 Polish regions), [20:  The Minister of Economy and Labour Regulation of 1 July 2004 on adopting the Integrated Operational Programme for Regional Development 2004-2006 (Dz. U. No 166, item 1745).] 

· Operational Programme Technical Assistance[footnoteRef:21],  [21:  The Minister of Economy and Labour Regulation of 1 July 2004 on adopting the Operational Programme Technical Assistance 2004-2006 (Dz. U. No 166, item 1742 as amended). ] 

As for the other period, 2007-2013, this time, Poland had to be prepared to take part in the full EU programming period. The strategic programming of development policy in Poland for the period of 2007-2013 is regulated by the Act of 6 December 2006 on the principles of development policy[footnoteRef:22]which enabled the transfer of EU funds.  [22:  i.e. Dz. U. of 2009, No 84 item 712 as amended.] 

However, the procedure of programming the EU funds from the previous programming period has been modified. The Community Support Framework (constructed by the European Commission on the basis of the approved national development plans of Member States) have been replaced by another document called the Community Strategic Guidelines on Cohesion[footnoteRef:23], which was the basis of the development activities in states-beneficiaries of the structural funds and the Cohesion Fund.[footnoteRef:24] In the 2007-2013 programming period, the Community Strategic Guidelines have been the basis for the adoption of the National Strategic Reference Framework (NSRF) by each Member State. The analysis of the present solutions shows that what should be postulated in this field is better organisation and synchronization of the currently existing regulations concerning the strategic planning of development in Poland in a single legal act in order to increase the transparency of the structure of the existing law on regional development planning and to improve the cohesion of strategies and operational programmes with the general vision of development included in the central programming documents.[footnoteRef:25] In the current legal situation, the existence of many individual provisions in various legal acts is not conducive to cohesion. It seems that in Poland a good opportunity to prepare a single legislative project to gather these dispersed regulations could be works related to adjusting the institutional and structural solutions to the use of the next EU budgetary funds in the programming period of 2014-2020. [23:  Council Decision 2006/702/EC of 6 October 2006 on Community Strategic Guidelines on Cohesion, (O J L 291 of 21 October 2006, p. 11).]  [24:  Council Decision 2006/702/EC of 6 October 2006 on Community Strategic Guidelines on Cohesion, (O J L 291 of 21.10.2006, p. 11).]  [25:  K. Wlaźlak, Rozwój regionalny jako zadanie administracji publicznej, Warszawa 2010, p. 277. ] 



3. Programming and implementation of Cohesion Policy in 2007-2013 

3.1. The procedure of adopting operational programmes from the perspective of the European Commission.
The implementation of the EU budget also includes programming of Cohesion Policy instruments, i.e.: two structural funds of the European Regional Development Fund (ERDF) and the European Social Fund (ESF), and a separate instrument of the Cohesion Fund (CF). The use of those funds is based on Community and national (coming from Member States) strategic and planning documents. The shape and principles of the implementation of Cohesion Policy in 2007-2013 are set out in the Community Strategic Guidelines on Cohesion adopted in cooperation with Member States, the European Commission, the European Parliament, the Economic and Social Committee, the Committee of the Regions and the Council (Article 25-26 of Regulation 1083/06)[footnoteRef:26]. Within 5 months from the adoption of these guidelines, Member States prepared national strategic reference framework (Article 27 of Regulation 1083/06). Within the next three months, the European Commission could make comments on the frameworks or accept them (Article 28 Paragraph 2 of Regulation 1083/06). [26:  Council Decision 2006/703/EC of 6 October 2006 on Community Strategic Guidelines on Cohesion, (O J O J L 291 of 21 October 2006, p. 11).] 

At the same time as the national strategic reference frameworks the operational programs can be submitted to the Commission.
The Commission received operational programmes, i.e. the instruments of implementation of strategic development documents with the use of financial resources from the ERDF, ESF and CF. The programmes had to be submitted within no longer than 5 months from the date of adopting the strategic guidelines on Cohesion Policy. 
The operational programmes had to be submitted to the European Commission within 5 months from the date of adopting the strategic guidelines for Cohesion Policy (Article 32 Paragraph 3 of Regulation 1083/06). Within 2 months from receiving operational programmes, the Commission could call upon Member States to provide all necessary additional information and to review the programme project if - in the opinion of the Commission - the programme did not contribute to achieving strategic national and community goals (Article 32, Paragraph 4 of Regulation 1083/06). The Commission accepted (approved) operational programmes within 4 months after their formal submission. The operational programmes were approved through the issuance of the approving decision by the European Commission; the decision was then officially sent to Member States.[footnoteRef:27] Naturally, the approvals were issued only after meeting a number of requirements concerning the content of operational programmes by Member States.  [27:  R. Smail, L. Broos, E. Kuijpers, Managing Stuctural Funds: Step by Step Practical Handbook, Maastricht 2008, p. 93.] 




3.2. The procedure of adopting operational programmes from the perspective of Poland

The approval of operational programmes was important because only after the approval Member States could start to implement operational programmes through concrete projects subsidized from public funds and pursuing strategic goals.
The stage of agreeing on the content and scope of operational programmes with the European Commission was in the Polish conditions related to the adoption by the Ministry of Regional Development (the institution coordinating the whole process of regional development, including issues co-financed from EU funds) guidelines which specified the institutions engaged in the process of negotiation with the European Commission, the scope of their responsibilities and the procedure of conducting negotiations by Poland.[footnoteRef:28]  [28:  Guideline No 1 of the Ministry of Regional Development of 26 February 2007, No MRR/H/1(1)/02/2007 concerning the negotiation of operational programmes under the National Strategic Reference Framework for 2007-2013 with the European Commission; access: www.mrr.gov.pl] 

Such guidelines were issued on the basis of Article 35(3) of the Act of 6 December 2006 on the principles of conducting development policy,[footnoteRef:29]which empowers the Minister of Regional Development to issue guidelines in order to ensure the compatibility of the method of the implementation of operational programmes with the EC law and to ensure that the requirements specified by the European Commission are met, as well as in order to guarantee the uniformity of implementation principles of operational programmes.[footnoteRef:30] [29:  Dz. U. of 2009. No 84, item 712.]  [30:  R. Talaga, Wytyczne Ministra Rozwoju Regionalnego w zakresie prowadzenia polityki rozwoju [in:] Legislacja administracyjna. Teoria, Orzecznictwo, Praktyka, Z. Duniewska, M. Stahl (ed.), Wolters Kluwer, Warszawa 2012, pp. 320-334.] 

Apart from purely competence reasons, the need to order this stage of programming and adopting EU Cohesion Policy operational programmes in Poland was justified by the great number of operational programmes submitted for approval. There were 5 national operational programmes (sectoral/ national programmes), 16 regional operational programmes (for each region - voivodship) and European Territorial Cooperation Programmes. 
The guidelines allowed for the coordination of the cooperation between the Ministry of Regional Development with competent ministers and boards of voivodships (performing tasks of Managing Authorities of operational programmes) with respect to conducting negotiations with the Commission aimed at agreeing on the content of the operational programmes. Such document including concrete guidelines addressed to administrative organs responsible for the final shape of the operational programmes in the Polish legal system was possible to adopt and could function mainly due to the fact that the National Strategic Reference Frameworks and the operational programmes do not qualify as acts referred to in the Act of 11 March 2004 on the cooperation of the Council of Ministers with the Lower and Higher Chamber of the Polish parliament (the Sejm and the Senat) on issues related to the membership of the Republic of Poland in the European Union[footnoteRef:31], i.e. such legal acts as the EU treaties or the accession treaty.  [31:  Dz. (Dz. U. 52, item 515 as amended).] 

Thus, it was also unnecessary to apply statutory procedures specified in the aforementioned legal act during the negotiations over the content of the operational programmes. The detailed description of the guidelines concerning negotiation procedures is impossible in this article due to its limited scope. Nevertheless, it is worth emphasizing that the guidelines focused on specifying the responsibilities and tasks of the coordinator of the whole negotiation process. The role of the coordinator was given to an internal unit within the Ministry of Regional Development and the person directly responsible for it was one of the Under-Secretaries of State in the Ministry of Regional Development. 
A separate group was also appointed to be responsible for particular regional operational programmes. Moreover, the detailed principles of conducting negotiation meetings with the European Commission were specified taking into account the specificity of meetings related to the content of the operational programmes themselves, the specificity of meetings concerning horizontal issues and the working meetings themselves - without the participation of the European Commission. 
The application of the aforementioned document allowed for the smooth conduct of negotiations with the European Commission over the National Strategic Reference Frameworks and Operational Programmes in the programming period 2007-2013. Introduction of this legal instrument is a milestone in coordination of the process of law-creation referring to the implementation of development policy with the use of EU funds. The result of the negotiations and suggestions concerning changes in the operational programmes were then presented to the Council of Ministers and the Minister of Regional Development. After the European Commission issued the decision approving of the operational programmes, they were adopted by way of resolution by the Council of Ministers (in the case of national operational programmes) and the boards of voivodships (in the case of regional operational programmes). On that particular case (compare also subsection 3.3. where the operational programmes are enumerated) one may observe multi-centric and multilayer law creation which at the same time corresponds to multilevel governance (relatively new and evolving process in the contemporary Polish state).
The final scope and conditions for the co-financing of operational programmes from the state budget or foreign resources is always determined by the Council of Ministers by way of resolution moved by the minister competent for regional development (Article 20(4) of the Act on the principles of conducting development policy). In the case of funds from the EU budget the resolution of the Council of Ministers is the consequence of the previous decision of the European Commission on granting the allocation of particular structural funds to concrete operational programmes (Article 28 Paragraph 3 Letter b of Regulation 1083/06). The same manner is applied to adopt all subsequent changes in the amount and scope of financing of operational programmes. It is worth emphasizing that the same manner is applied also to adopt changes arising from both financial transfers from national funds which do not require the approval in the form of an EU decision and changes concerning financing from EU funds which involve modifications in operational programmes which require the decision of the European Commission.
It is also important to underline that sectoral/ national operational programmes were adopted in the form of legal act outside the generally applicable laws from the constitutional catalogue of legal acts, namely resolution of the Council of Ministers. This kind of act binds only public administration units. Solution adopted in years 2007-2013 differs from the one adopted in 2004-2006, when the sectoral operational programmes were approved in the form of regulations (generally applicable law, enumerated in the Article 87 of the Polish Constitution).


3.3. The results of the conducted procedures of adopting operational programmes

The National Strategic Frameworks for the period of 2007-2013 in Poland are implemented through operational programs financed largely from the Structural Funds. Among the national operational programmes submitted to the European Commission the following ones have been approved:
· Operational Programme - Infrastructure and Environment 2007-2013 (IaE OP)[footnoteRef:32]  [32:  The European Commission Decision No C (2007) 6321 of 7 December 2007.] 

· Operational Programme - Human Capital 2007-2013  (HC OP)[footnoteRef:33]  [33:  The European Commission Decision No C (2007) 4547 of 28 September 2007.  ] 

· Operational Programme - Innovative Economy 2007-2013 (IE OP)[footnoteRef:34]  [34:  The European Commission Decision No C (2007) 4562 of 1 October 2007. ] 

· Operational Programme - Development of Eastern Poland 2007-2013 (EPD OP)[footnoteRef:35] [35:  The European Commission Decision No C (2007) 4568 of 1 October 2007. ] 

· Operational Programme - Technical Assistance 2007-2013 (TA OP)[footnoteRef:36]  [36:  The European Commission Decision No C (2007) 3693 of 25 July 2007. ] 

The diversity and specificity of regional problems disclosed in strategic documents was immediately reflected in regional operational programmes which are the manifestation of the decentralisation of programming and the implementation of national regional policy as part of Cohesion Policy. As a result, the European Commission approved of the following regional operational programmes prepared by the governments of voivodships: 
· Regional Operational Programme for the Dolnośląskie Voivodship for 2007-2013 [footnoteRef:37]  [37:  The European Commission Decision No C (2007) 4207 of 4 September 2007. ] 

· Regional Operational Programme for the Kujawsko-pomorskie Voivodship 2007-2013[footnoteRef:38]  [38:  The European Commission Decision No C (2007) 5071 of 10 October 2007. ] 

· Regional Operational Programme for the Lubelskie Voivodship 2007-2013[footnoteRef:39]  [39:  The European Commission Decision No C (2007) 4578 of 2 October 2007. ] 

· Regional Operational Programme for the Lubuskie Voivodship for 2007-2013[footnoteRef:40]  [40:  The European Commission Decision No C (2007) 4572 of 1 October 2007. ] 

· Regional Operational Programme for the Łódzkie Voivodship for 2007-2013[footnoteRef:41]  [41:  The European Commission Decision No C (2007) 4580 of 2 October 2007.] 

· Regional Operational Programme for the Małopolskie Voivodship for 2007 - 2013[footnoteRef:42]  [42:  The European Commission Decision No C (2007) 4206 of 4 September 2007. ] 

· Regional Operational Programme for the Mazowieckie Voivodship for 2007 - 2013[footnoteRef:43]  [43:  The European Commission Decision No C (2007) 5072 of 10 October 2007. ] 

· Regional Operational Programme for the Opolskie Voivodship for 2007 - 2013[footnoteRef:44]  [44:  The European Commission Decision No C (2007) 4558 of 1 October 2007. ] 

· Regional Operational Programme for the Podkarpackie Voivodship for 2007 - 2013[footnoteRef:45]  [45:  The European Commission Decision No C (2007) 4560 of 1 October 2007. ] 

· Regional Operational Programme for the Podlaskie Voivodship for 2007-2013[footnoteRef:46]  [46:  The European Commission Decision No C (2007) 5085 of 11 October 2007. ] 

· Regional Operational Programme for the Pomorskie Voivodship for 2007-2013[footnoteRef:47]  [47:  The European Commission Decision No C (2007) 4209 of 4 September 2007. ] 

· Regional Operational Programme for the Śląskie Voivodship for 2007-2013[footnoteRef:48]  [48:  The European Commission Decision No C (2007) 4208 of 4 September 2007. ] 

· Regional Operational Programme for the Świętokrzyskie Voivodship for 2007-2013[footnoteRef:49]  [49:  The European Commission Decision No C (2007) 6888 of 21 December 2007. ] 

· Regional Operational Programme for the Warmińsko-mazurskie Voivodship for 2007-2013[footnoteRef:50]  [50:  The European Commission Decision No C (2007) 4624 of 4 October 2007. ] 

· Regional Operational Programme for the Wielkopolskie Voivodship for 2007-2013[footnoteRef:51]  [51:  The European Commission Decision No C (2007) 4205 of 4 September 2007. ] 

· Regional Operational Programme for the Zachodniopomorskie Voivodship for 2007-2013[footnoteRef:52]  [52:  The European Commission Decision No C (2007) 5084 of 11 October 2007. ] 

In the article we concentrate exclusively on those operational programmes which pursue the first aim of Cohesion Policy called Convergence, i.e. 5 horizontal national/ sectoral programmes (managed at the national level) and 16 regional programmes (managed at the regional level). 
Operational programmes concerning the European Territorial Cooperation[footnoteRef:53] implementing the third objective of Cohesion Policy are different and are implemented in a specific way based on financing from the European Regional Development Fund and sometimes other resources: i.e., from the funds of the European Neighbourhood and Partnership Instrument (ENPI) for the cooperation with non-EU countries.[footnoteRef:54] In the current programming period they are implemented through three operational programmes which replaced particular components of the INTERREG III Community Initiative: the cross-border programme (replaced component INTERREG III A), transnational (replaced component INTERREG III B) and interregional (replaced component INTERREG III C).[footnoteRef:55] [53:  S. Dołzbłasz, A. Raczyk, Współpraca transgraniczna w Polsce po akcesji do UE, Warszawa 2010, pp. 175 et seq]  [54:  J. Kudełko, A. Prusek, K. Zieliński; Europejska polityka spójności oraz jej efekty w Polsce, Kraków 2011, pp. 19-20.]  [55:  http://www.ewt.gov.pl/WstepDoFunduszyEuropejskich/Strony/Wspolpracatransnarodowa.aspx] 





4. Conclusions and consequences of the programming for the implementation of Cohesion Policy in Poland

In the article we tried to present broader European regulations and their impact on the legal order in Poland together with solutions adopted in Poland in order to implement EU Cohesion Policy. The main focus was put on coordination of the negotiations of operational programmes prepared by the national and regional authorities and description of types of legal acts in framework of which operational programmes were adopted in Poland that has had consequences for efficiency of the policy implementation.
From the perspective of implementing Cohesion Policy in the unitary but gradually more and more decentralised country of Poland, taking into account mostly the adopted solutions, we can see the following most important strengths and weaknesses:
1. Strengths:
- standardization of procedures of the negotiations of operational programmes through the guidelines of the Minister of Regional Development.
The most important in our opinion in the process of negotiation of the operational programmes in Poland are the guidelines by the Minister of Regional Development that introduced legal order and can be treated as a good practice for other countries that deal with decentralization, multilevel governance and multicentricity of law.
- emphasizing of the role of the regions, which have been allowed to freely shape the content of their operational programmes, in accordance with their identified needs and problems
2. Weaknesses:
- adoption of sectoral/ national operational programmes in Poland in 2007-2013 in the form of resolution of the Council of Ministers (law directed to public administration units, outside the generally applicable laws) and at the same time – underlying the role of EU decision (decision by the Commission) on programme adoption. Introduction of this solution has two kinds of effects: on one hand it allows for elasticity and quicker changes in the content of operational programme and allocations (that can spur the use of funds) but on the other – it deprives operational programmes of character of generally binding law. The solution used in the previous programming period 2004-2006 when the operational programmes had the form of regulation (classified as generally binding law) seems to be better from the point of view of coherence of the system of law, however.
- the great number of operational programmes and institutions managing them altogether with great number of entities involved in the implementation of regional development policy, which can be treated also as a “side-effect” of decentralisation process. Growing system of public administration institutions has been criticized for extending bureaucracy.   
Summary of changes that were noticeable in Poland with regard to shifts in coordination issues between two analysed programming periods are presented also in Table 1.

Table 1. Polish experiences with programming of Cohesion Policy and impact on adoption and implementation of operational programmes (OP) in years 2004-2006 and 2007-2013 
	2004-2006
	2007-2013
	Shift between programing periods with reference to coordination issues (chronologically)

	Act on National Development Plan – 20 April 2004 (PL)

Community Support Framework (EU-PL)



OP adopted as generally applicable law – regulation:
· 5 sectoral + technical assistance – national level
· one integrated regional operational programme implemented in16 regions (the same content) – regional level
	Act on the principles of development policy -  6 December 2006 (PL)

Community Strategic Guidelines on Cohesion (EU-PL)
National Strategic Reference Framework (EU-PL)

OP adopted as non-generally applicable laws – resolution of the Council of Ministers:
· 5 sectoral – national level
· 16 regional operational programmes (different contents) – regional level
	More coordination







More coordination in terms of negotiating OP (MRD guidelines)

Less coordination in terms of implementation of OP
- due to decentralization of competences to regional level– mulicentricity and multilayerality of law 


Own work

Recapitulating, the strength of the Polish solutions in the current programming period 2007-2013 lies in the attempts at coordination at the stage of programming documents thanks to the introduction of guidelines concerning the scope and method of negotiation of strategic/programming documents. Thus, the stage of implementation and management of Cohesion Policy requires improvement in the new period of 2014-2020. It is worth emphasizing that making this diagnosis was possible thanks to own analysis conducted partly on the basis of the fairly efficient but restrictive system of monitoring, control and evaluation. Stanisław Sudak from the Ministry of Regional Development stated in his assessment of the process of planning and programming in Poland: “Last decades have brought many changes in Poland. In the area of public management we have been passing through neglect of multi-annual planning, non-coordinated strategies forced by the EU requirements to appreciation of strategic planning and programming based on interaction and dialogue.”[footnoteRef:56] That opinion shows the way towards good or even better governance in the country where the state and the Ministry of Regional Development should still play a role of regulator and coordinator of programming and implementation of Cohesion Policy. Similar recommendation on the need of stronger coordination was formulated by Robert Talaga who analysed the functioning of EU Cohesion Policy in chosen Member States, including Poland[footnoteRef:57]. [56:  S. Sudak, Od centralnego planowania do zintegrowanego zarządzania [in:] Strategicznie dla rozwoju. Polityka rozwoju w zintegrowanym podejściu, Ministerstwo Rozwoju Regionalnego, Warszawa, 2011, p. 42.]  [57:  R. Talaga, Need for stronger coordination in the system of EU Cohesion Policy, European Court of Auditors Journal No 6/2013 http://eca.europa.eu/portal/pls/portal/docs/1/22484778.PDF p. 30.] 

As far as the future is concerned, it can be expected that the protracted negotiations of Member States over the future shape of the EU budget will have an impact on the adopted EU regulations which form the basis of EU Cohesion Policy. 
There is no doubt, however, that the works on the future shape of this policy are already very advanced. When the procedure of adopting the EU’s budget is completed, more legislative procedures will start, which will engage Member States in the process of implementation of policies and cohesion in the new programming period. This, in turn, will exercise a kind of time pressure on actions taken in order to start the funding process in the new financial period as soon as possible. Therefore, the experiences gathered and the procedures developed so far will facilitate the struggle for funding for regional development in Member States. Undoubtedly, it must be remembered that the most important in this respect will be the EU law, setting the frames within which Member States will have to act. However, they will also have a degree of freedom which they will be able to use taking into account their inner conditions, such as needs and systemic possibilities. It is worth postulating further systemic improvements with this respect based on the diagnosis of the existing system’s failures.    
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