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1. Introduction. Creating conditions for the private sector’s engagement in public service delivery in Polish local government 
The reintroduction of local self-government at the level of communes (gminy) in 1990 opened the way for in-depth reform of the local governance scheme in Poland.
 This included not only legal, organizational and fiscal autonomisation of local communities,
 but also a variety of innovations that were in line with general international tendencies in public sector’s transition. Therefore, among the core elements of the transformation we may identify the extensive privatization of public service provision schemes. This process affected many areas of local governments’ responsibilities that also expanded during the last two decades. The current catalogue of communal tasks is not limited to typical municipal services (water supply, sewage system maintenance, waste collection, local public transport provision), but also includes the running of primary schools, spatial planning, health care provision, organization of cultural activities or environmental protection.
In Poland, unlike in a number of western countries, this process was not based on the theoretical background of New Public Management, but was the natural consequence of the rebirth of a market economy with a public sector limited in size and of the intense development of the private providers’ market. Such trends were, however, compatible with the NPM programme. The expansion of market-based mechanisms in public service delivery is one of its pillars.

This article provides the legal overview of development of market-based arrangements in public service provision at the basic level of Polish local government. The analysis  focuses primarily on the regulatory framework, but also includes some observations on the practical side of this process.
2. Typology of market-based mechanisms in public service delivery

The OECD proposed a basic typology of market-based mechanisms in public delivery, including three major economic and legal arrangements:

a) outsourcing of public service;

b) public-private partnerships; and

c) vouchers.

Outsourcing (contracting out) “is the practice whereby governments contract with private sector providers for the provision of services to government ministries and agencies, or directly to citizens on behalf of the government”.
 In other words, outsourcing is an alternative for the provision of public services by in house agencies or companies controlled by the government. The cornerstone of outsourcing is open and a competitive procurement process aimed at the selection of the provider. The scope of services that are provided within this scheme is not limited to so-called blue collar support services (building cleaning, catering) or IT services, but in some countries includes also core government functions (prisons and other services associated with security or defence).
 There is a number of potential benefits of contracting out the supply of public services, including the opportunity to reduce costs, increase efficiency and introduce workforce flexibility.
  
The most extensive definition of public-private partnerships (PPP) describes it as a specific form of private sector involvement in the delivery of public services in the field of infrastructure located between traditional public procurement and the full privatization of public tasks.
 Another element describing the partnership, which is given particular attention in the literature, is the transfer (sharing) of the significant risks associated with the project to the private sector, coupled with the preservation of the public sector’s responsibility for the delivery of public services to citizens.
 PPP is an umbrella term covering a wide range of economic and legal arrangements, including in particular:

· Operation – Maintenance (OM). The private contractor is responsible for the operation and maintenance of the facility owned by the public partner.
· Build - Operate – Transfer (BOT). The private partner builds and manages the property for the period specified in the contract. After that time, the ownership of the object is transferred to the public entity. Modifications of this model include: BOOT (Build, Own, Operate, Transfer), BLOT (Build, Lease, Operate, Transfer), BTO (Build, Transfer, Operate).

· Design, Build, Finance, Operate (DBFO). The private partner designs, builds, finances, owns and operates the facility without the obligation to transfer ownership to the state. Modifications of the model are: BOO (Build, have, Operate), BDO (Build, develop, Operate), DCMF (Design, build, manage, finance).

· Rent – Sale. The private partner designs, builds and finances the facility. After the completion of the facility, a public entity becomes a tenant, paying rent to the private partner.
· Temporary Privatization. Property is transferred to a private entity that carries out its modernization or expansion, and then exploits it for the time necessary to achieve a reasonable rate of return.

The above-listed schemes might be used for a wide range of infrastructure projects. However, they are mainly applied to build and operate roads, bridges and tunnels, light rail networks, airports and air traffic control systems, prisons, water and sanitation plants, hospitals, schools, and public building.
 A study commissioned by the European Parliament provides the following advantages of PPP compared to in-house delivery scheme: 
· reduced life-cycle costs; 

· more efficient allocation of risk; 

· faster implementation; 

· improved service quality; and 

· additional revenue.

According to the OECD: “Vouchers can take at least three main forms. An explicit voucher is a physical coupon or smart card as described above. The supplier of the services in turn exchanges this for cash from a government body. An implicit voucher takes the form of a qualifying recipient choosing from a number of designated suppliers and, upon registering with one of them, the government pays directly to that provider of the service. The third form is for the government to reimburse the user for expenditure on qualifying services from approved suppliers. This would most often be through the tax system, but can equally take place as a traditional government expenditure programme.”
 Vouchers are commonly used in healthcare,
 education
 or public employment services.
 The key benefit of vouchers is increased competition between providers and the granting of more freedom to  consumers.
At the level of Polish local government only two of the above-described schemes are represented – outsourcing and, to a lesser extent, public-private partnerships. Therefore, the analysis contained hereinafter is focused on presenting the legal framework for their application, without consideration of vouchers.
3. Outsourcing 
Polish legislation opens up a wide field for the use of outsourcing, which in the practice of Polish communes takes the well-known form of contracting public tasks to private entities. In case of the tasks falling within the scope of the communal activities, the power to contract them out is expressed by the general clause of Article 3 paragraph 1 of the Act of 20 December 1996 on Municipal Economy
: "Local government units may commission the delivery of services in the field of municipal economy to natural persons, legal persons or other organizations without legal personality, by contract based on general principles – taking into account the provisions on Public Finances Act and, accordingly, the provisions of the Public-Private Partnership Act, the provisions of the Concession or Services or Construction Works Act, Public Procurement Act, Public Benefit and Volunteering Act and Public Transport Act".
Municipal services include in particular the public utility services, whose purpose is to meet the current and on-going needs of the community via the provision of commonly available services (Article 1 paragraph 2 of the Municipal Economy Act). As a result, the scope of outsourcing might be very broad and includes:

· technical infrastructure, e.g. water supply, sewage services, electricity, gas, heating, public transport, cleaning services, maintenance of municipal cemeteries, street lighting, parks;

· social infrastructure e.g. social services, health care (particularly primary health care), education, public libraries.

Article 3 paragraph 1 of Municipal Economy Act lists the regulations creating a detailed framework for the outsourcing of particular public services. The most important role is played by the legislation on public procurement. The Public Procurement Act of 29 January 2004
 - in accordance with the EU public procurement legislation - sets out the procedures for contracting out services delivery, supplies or construction works. 
A competitive mechanism for outsourcing public functions to non-profit organizations (foundations, associations, etc.) is envisaged by Public Benefit and Volunteering Act of 24 April 2003.
 This act offers two forms of cooperation between governmental institutions at local, regional and national level and the “third sector”:
1) delegation of the exercise of public tasks (outsourcing) based on the funding granted to NGOs by the competent authority that commissioned the specific tasks.
2) support for the performance of public tasks by NGOs, including grants for co-financing their activities.
The commissioning of public tasks or the granting of special subsidies for NGO activities has to be preceded by an open tender. The rules for the competition and the evaluation of bids submitted are specified by the Public Benefit and Volunteering Act. Non-governmental organizations may on their own initiative submit to the competent authority the request for tender for provision of specific public tasks. A public entity (eg. a municipality) is obliged to respond to the offer within two months. During this time, this authority must consider the need for commissioning a particular task, taking into account the extent to which the offer meets the policy priorities, to what extent it guarantees the performance of the task in accordance with applicable standards, the resources available for performance of the specific task and benefits stemming from commissioning it to the interested NGO. 
During the performance of the contract, the public entity is required by law to carry out monitoring and evaluation of the task (the state of implementation, efficiency, reliability and quality, the proper use of public funds received).
 
Outsourcing of public tasks in the field of social assistance is excluded from the application of the Public Benefit and Volunteering Act. This area is managed by the separate Social Assistance Act of 12 March 2004.
 According to its provisions, authorities and local government can commission the tasks of social assistance to:

1) NGOs active in the field of social welfare;

2) legal entities established by the churches. 
Along with commissioning the tasks, the competent authority may award grants to finance or co-finance their implementation. As a general rule, the delegation of the task of social assistance is preceded by an open tender. The initiator of the commissioning of such tasks may be, however, the same NGO. The administration must respond to the offer within two months. During this time, it must consider the need for commissioning a particular task, taking into account the extent to which the offer meets the policy priorities, to what extent it guarantees the performance of the task in accordance with applicable standards, the resources available for performance of the specific task and benefits stemming from commissioning it to the interested NGO. As in the case of contracting services on the basis of the Public Benefit Activity and Volunteering Act, the public entity is required to carry out monitoring and evaluation of the task (the state of implementation, efficiency, reliability and quality, the proper use of public funds received for the task).

4. Public-private partnerships

Public-private partnership in Poland has quite a complicated history, including the adoption over four years of two acts on public-private partnerships and the implementation of several projects based on PPP schemes under other legislation, in particular the Municipal Economy Act. The overall level of development of the PPP market in Poland continues to be assessed as insufficient.
Before the adoption of the first PPP Act in 2005, some possibilities to carry out public investments in the PPP formula were envisaged in the Polish legislation applicable to the operation of local governments.. The two main legal arrangements that could be used before 2005 might be distinguished as follows:

1) implementing the projects in accordance with specific laws regulating the principles of cooperation between public and private partners – in particular the Act of 27 October 1994 on Toll Motorways and the National Road Fund;

2) using general rules regarding the economic activity of the public sector – in particular implementing investment projects in accordance with the Act of 20 December 1996 on the municipal economy, which allows units of local government to delegate the execution of their tasks to the private entities. Such delegation should comply with the rules laid down in the Civil Code and the Public Procurement Law.

The first Act on Public-Private Partnership of 28 July 2005
 was intended to be the milestone in the development of the Polish PPP market.
 However, no single PPP contract has been concluded on the basis of this Act. The critics of this Act stated that it provided for an over-regulated procedural framework for the PPP projects, including compulsory and comprehensive risk analysis or extensive requirements on reporting and disclosure of information about the projects.
 Among the many other barriers to the development of PPP in Poland, the lack of knowledge about PPP has been pointed out. In particular, the lack of best practices and pilot projects might have discouraged from entering this new, demanding way for financing and implementation of infrastructure investments. As argued in the literature, the solution to this problem would be to establish - like in a number of other countries - government agencies responsible for advisory services and extensive support for the most complex and innovative PPP projects.

Eventually it was decided to repeal the first law on public-private partnerships by enacting a new law of 19 December 2008 on public-private partnership.
 The new law was supposed to deliver a response to the critical assessment of the previous regulation. It has not changed, however, two basic patterns of public investment in the PPP formula:
1) by the conclusion of the PPP agreement – the first stage is the selection of a private partner based on the procedure specified in the Public Procurement Law or in the Act on concessions for construction works and services. The PPP Act does not provide a separate procedure for choosing a private partner, but it does provide some specific criteria used in the selection of a private partner. The evaluation of the proposals is based on the following criteria: a) the division of tasks and risks associated with the project between the public and private partner; b) the expected length of the project and the amount of payments or other benefits contributed by the public entity, if they are planned. 
The other factors which may be taken into account within the evaluation process are: c) the proportions between the public body’s own contribution to the contribution of the private partner; d) criteria relating directly to the subject project, in particular quality, functionality, technical parameters, the level of technology offered, the cost of maintenance, service. After selecting the private entity, the PPP agreement is concluded. Under this agreement, the private partner undertakes to implement the project for pay and to bear the whole or partial cost of the project. The public entity is committed to cooperate with the private operator, in particular by contributing its own financial or material resources.
2) by the conclusion of the PPP agreement and, subsequently, establishing the special company in which the public institution and private partner are the shareholders – the PPP agreement may provide that, in order to perform the obligations stemming from the agreement, the parties may establish a joint-stock company, limited liability company or even a limited partnership and a limited joint-stock company. A public entity may not, however, be a general partner in the limited partnership. Furthermore, the public entity is granted the right of pre-emption of shares of a private partner in the company.
Significant changes compared to the previous PPP legislation were introduced in the regulation for PPP project preparation and implementation. First, the object of the PPP project was redefined - now the PPP Act can be applied to carry out projects involving the "construction or renovation of a building, provision of services, the execution of the specific works (…)" (Article 2, paragraph 4 of the PPP Act). Second, the obligation to carry out a detailed risk analysis preceding a project has been eliminated. Thirdly, the new PPP Act does not include a detailed catalogue of the elements of the PPP contract. Thus, the participants of the project were granted more freedom in determining the rules for the project and the allocation of rights, responsibilities and risks.
It is too early to fully assess the results of the new PPP Act. However, according to the data collected by the non-governmental PPP Centre, by February 2012 only 28 PPP agreements were concluded.
 What is more, most of them are based on the Concessions for Services or Construction Works Act, which regulates so called “small” PPP.
 The lack of a meaningful impact of new legislation on the maturity of PPP market may prove that the major problems lie in non-legal barriers for PPP development in Poland.
5. Conclusions
From a legal perspective, the Polish legislation provides ample opportunities to engage private providers in the provision of public services at the local level. The general clause contained in the Municipal Economy Act confirms, based on the principle of municipal autonomy, the possibility of contracting-out public services falling within the scope of municipal tasks. The Public-Private Partnership Act provides a special legal framework for the PPP projects, yet does not exclude their implementation under the general provisions of the Civil Code and the Municipal Economy Act. Only vouchers are not subject to regulation which results in their absence in the public services delivery mechanism at the local level.

It is difficult to estimate the scale of the use of market mechanisms in the provision of public services at the local level. This issue has not been, as yet, subject to advanced studies covering a significant number of municipalities. We also lack a comprehensive, credible analysis on the effectiveness of market mechanisms, especially comparing it to the system to provide public services within the in-house model.
The dissemination of market-based public service provision schemes, however, is irreversible in a state with a dominant and still-growing role of the private sector in the economy. Therefore, there is a pressing need for a comprehensive evaluation of its effectiveness and efficiency. In addition, an ex-ante analysis should precede any planned expansion of the scope of market solutions in public service provision. In particular, the potential introduction of vouchers (e.g. in education and social housing) would require a detailed assessment of the benefits and risks, taking into account the quite extensive experience of other countries in this area.
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