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Introduction
All EU candidate States have made progress towards establishing democracy, the rule of law and market economy. However the corruption is present in the life of every society, the European Commission has made it clear, that making progress in the fight against corruption is a task all candidate States have to carry out in order to fulfill the conditions for the EU membership.
Despite the fact that in the process of transformation of the economic and political system unquestionable success has been achieved in Poland, this does not yet mean that an efficient State has been built. Central as well as local government authority is generally perceived as inefficient, too politicized, and by the same set at attaining particular interests at the cost of the public interest. It functions with weak mechanisms of accountability of politicians and officials, which encourages corruption.

According to the World Bank Report it should be recognized that, overall, Poland has made tremendous progress towards full constitutional separation of powers and the development of new institutions
. The country is seen as a leader in Central and Eastern Europe and was in the front rank for accession to the European Union.  It has a free and lively press. The record of macroeconomic management and growth is strong, the foreign exchange market is liberalized, banking regulation is in line with the Basle convention, and progress with structural reforms is well advanced. But yet the legacy of the past is still powerful. Politicians and public servants are mistrusted. The credibility of the state is low and links between political and economic spheres are too close. There is little respect for the judiciary. The organizations needed to ensure accountability, transparency and audit are still finding their feet. In the public administration and public services, the vacuum created by the loss of old rules and controls has not yet been filled by new mechanisms of accountability, and habits of work are slow to change.  

Also the new democratic principles are either not well understood or not well respected. Meanwhile, according to all reports, high level corruption in public services is serious. 
In most general terms, it can be stated that the declarations concerning personal experiences that the Poles had with respect to corruption for last couple of years have remained more or less stable. However since the beginning of 2003, due to the so-called “Rywin-gate”, the presence of a special Seym Committee appointed to explain the circumstances of this scandal (Rywin’s bribe proposition to Agora, Publishing Company, instead of  lucrative amendments to the Law on Radio and TV), and other shocking incidents subsequently revealed by the media, the term “corruption” became a permanent subject on the agenda of public discourse.  
What are the reasons for talking about corruption, creating and implementing anti-corruption policies: “fashion” or necessity?  Or it is just a sign of time? 
This paper is prepared for the 12th NISPAcee Annual Conference: “Central and Eastern European Countries inside and outside the European Union: Avoiding a new divide”, and presents the general issues concerning corruption and anti-corruption in Poland, in expanded EU context.
Anti-corruption policy – a key issue for accession?
Preventing corruption and conflict of interest is not a fashion any more. The focus of the European Commission on corruption in the candidate States was justified: there is a clear consensus that corruption undetermines both democracy and markets, and post-communist countries are especially vulnerable to corruption due to their historical legacy and the nature of transition. As the OSI 2002 Report points, however, assessing levels of corruption in candidate States has proven difficult for the Commission, not only because the corruption problems of CEE countries are often different to the corruption problems faced by “old” EU member States, but also because the EU itself lacks a clear anti-corruption framework. As a result, the European Commission has not established clear benchmarks for candidate States in the area of corruption or anti-corruption policy
.
According to the OSI Report, the absence of a comprehensive framework and knowledge concerning the causes and nature of corruption in CEE countries caused that the Commission has assessed corruption on a basis that tends towards a criminal law or “bribocentric” perspective
. At the same time the Commission has missed some of the most important aspects of corruption-related problems in these States, ranging from societal tolerance of corruption to traditions of allocating resources on the basis of patronage networks. Moreover, the Copenhagen mandate allowed the Commission to demand anti-corruption policies from candidate States that it was unable to enforce on “old” member States
. These factors have combined to make the integration of anti-corruption goals into the accession framework difficult. Thus a number of countries with persistent and serious problems of corruption are admitted to a European Union which lacks an adequate framework for dealing with these problems even in “old” member States. 

EU has probably paid less attention to corruption in member States because it has not been perceived as undermining the implementation of the acquis, while there are increasing signs that corruption in a number of member States represents a significant threat to the quality and functioning of democratic institutions. And what is probable, the extent of corruption in a number of new added countries may undermine both implementation of the acquis and the quality of democratic institutions. Corruption undermines some of the core values to which the Union subscribes, and an unavoidable challenge of the future is to develop mechanisms for promoting effective anti-corruption policy in all the States of an expanded Union.
On the other hand, stressing that implementation of anti-corruption policy is a necessity in a modern democratic state is being promoted actively by other international organizations, while the European Commission itself has had only limited success in this field. In particular the Council of Europe has developed a set of broad anti-corruption “Guiding Principles”, and active framework for monitoring adherence to the Principles – the Group of States Against Corruption (GRECO) – and two anti-corruption conventions.

The EU has played an important role in pushing candidate States to ratify the conventions, and an important anti-corruption component of EU accession process has been the joint Council of Europe – EU “OCTOPUS” program, which has provided advice to candidate States on measures to fight organized crime and corruption. 
The inclusion of corruption as an issue of key importance for EU accession implies that there exists an anti-corruption framework that is already binding on EU member States and to which candidate States must conform. However, in fact no such framework exists, or at least not in a formal sense. The Commission has been in the process of developing a broad “good governance” framework, notably since the publication of the White Paper on Governance in July 2001
. The White Paper lays down or reaffirms principles of subsidiarity and in particular the objective of making the policy process more open and transparent. In addition, since the early 1990’s the EU has adopted several anti-corruption instruments, and in particular conventions on protection of the financial interests of the Community and on the fight against corruption. However neither of these conventions had secured enough ratifications by member States to come into force. 

According to the OSI Report consequently, the EU anti-corruption framework remains diffuse and largely non-binding, and there are probably two main reasons for this. First, the extent and nature of corruption appears to differ widely across “old” member States, reflecting different national traditions and historical legacies. The second, to date the Commission has not seen or framed corruption as a concern for the ability of “old” member States to implement EU directives. For this reason it has perceived no immediate need to pressure or criticize member States on grounds of corruption. Moreover, the Commission’s internal problems of corruption would make it difficult to do so before completing its own internal reform. 

Form these reasons, as the report points, a contradictory situation has emerged. On the one hand, the EU has taken a number of consequential steps to implement a good governance regime at the level of the EU administration (for example the European Code of Good Administration). On the other hand, efforts to extend these steps and promote the “harmonization” of anti-corruption standards and policies across fifteen has been a difficult and fragmentary process. At the same time, the existence of the Copenhagen mandate has enabled the Commission to exert much greater leverage over candidate States to adopt various anti-corruption measures. 

Corruption perception
The European Union has regularly cited corruption as an important problem in Poland and criticized the Government’s insufficient efforts to tackle it. In 1998 it was pointed out that the statement in EC 1998 Regular Report – that the fight against corruption needs to be intensified – had not met with an adequate response “and little progress has been made on the establishment of a genuine anti-corruption policy”
. In 1999 Regular Report, corruption still was “a source of serious concern”, to which “Poland should address this serious problem. The implementation of the reform to the statutes of civil servants could provide an important element to remedying this problem”
. The 2000 Regular Report expresses the opinion that the available evidence “points to a… series of deficiencies which create an environment in which corruption can flourish: excessive but poorly managed bureaucracy, insufficient controls, lack of transparency and a general lack of accountability”
.
In a 2001 Report on Poland, which the European Commission viewed as the one of the more corrupt candidate countries, the Commission commented that: “Irrespective of whether the specific allegations turn out to be true or not, there is a general perception that corruption is widespread. This is damaging both domestically and internationally”
. 

One should agree with the statement of OSI Report, that there is still little comparative research available to provide clear evidence of the extent of corruption in “new” member States, and no detailed comprehensive study of corruption in EU “old” member and CEE States that would yield sufficient data to make serious comparisons
. One of the source of data is the Transparency International Corruption Perception Index.
The CPI 2003 locates Poland on the 64th position with a score 3.6, after such countries of Central and Eastern Europe as Slovenia (29) with a score 5.7, Estonia (33) with a score 5.5, Hungary (40) with a score 4.8, Lithuania (41) with a score 4.7, Czech Republic (54) with a score 3.9, Latvia (57) with a score 3.8 and Slovakia (59) with a score 3.7. 

It is generally known, that the corruption is a serious danger for the state functioning. It is stressed, that it destroys not only legalism and free competition, but the whole economy, changing free market into a “market of dependencies”.  

The perception about the significance of the problem is accompanying Poles since the beginning of the transition process. In 1991 almost three quarters of the Polish society (71%) stated, that corruption in Poland is a serious problem, but only every three person was convinced that the corruption is a very serious problem. First increase of the number of people had place in 1992 - from 71% to 86% of people thinking that it is a serious problem, and from 33% to 49% of people stating that is a very serious problem. Similar estimation was done in July of 2000. The poll of August 2001 pointed next increasing – from 86% to 93% of respondents assuming that the corruption is a serious problem.

In February 2003 in Poland there were 91% Poles being conscious of the weight of the corruption problem
.  

Table 1

	WHAT DO YOU THINK, IS THE CORRUPTION IN POLAND A PROBLEM OR NOT?
	RESPONDENTS’ ANSWERS ACCORDING TO THE YEAR

	
	JULY 1991
	FEB. 1992
	JULY 2000
	AUGUST 2001
	FEB. 2003

	
	in %

	Very serious
	33
	49
	46
	68
	68

	Serious
	38
	37
	40
	25
	23

	Not serious
	15
	8
	6
	2
	2

	Almost none
	2
	1
	0
	1
	0

	Hard to say
	12
	5
	8
	5
	6


Source: CBOS, February 2003

At the same time there is a strong conviction that corruption exists at the central and local level, both. In February 2003, 61% of respondents stated that abusing of power happens with the same frequency at the central and local level as well.

Table 2

	 WHERE IN YOUR OPINION THE ABUSE OF POWER TAKES PLACE OFTENER – AT THE CENTRAL OR LOCAL LEVEL?
	RESPONDENTS’ ANSWERS ACCORDING TO THE YEAR

	
	SEPT. 1995
	JULY 1999
	JULY 2000
	FEB. 2003

	
	in %

	More often at the central level
	24
	15
	17
	18

	With the same frequency
	56
	57
	58
	61

	More often at the local level
	10
	14
	13
	12

	Hard to say
	10
	15
	12
	9


Source: CBOS, February 2003

The criticism of the public officials is even more seen, when we have a look at the practice. According to the respondents the most popular “sin” among the public officials is nepotism (favoritism based on kinship) and cronyism (favoritism based on informal links). And this is one of the most important issues covering the conflict of interest, because it might appear not only in the financial dimension (as it is in the case of corruption) but also as a phenomenon in the “softer area”, especially by nepotism or cronyism. When the private or personal interest comes into the conflict with public obligations, “official duties”, there exists the conflict of interest. This conflict usually interferes with professional responsibilities making danger the impartiality of professional acting. 

In the opinion of 91% of Poles, the examples of creating specific linkage by giving the posts in public offices, banks or public companies to relatives, colleges, friends is often (almost 59% thinks that it happens very often); in perception of 81% respondents giving public contracts to a family, friends takes place frequently; almost 85% states that public officials in Poland are used to accept bribes for executing their official duties.

Table 3

	WHAT DO YOU THINK ABOUT THE ABUSE OF POWER? ARE THIS ACTIVITIES:
	FREQUENT
	RARE
	HARD TO SAY

	
	APR. 1997
	JUL. 1999
	JUL. 2000
	FEB. 2003
	APR. 1997
	JUL. 1999
	JUL. 2000
	FEB. 2003
	APR. 1997
	JUL. 1999
	JUL. 2000
	FEB. 2003

	
	in %

	Giving public contracts to a family, friends
	78
	73
	78
	81
	9
	10
	10
	6
	13
	17
	12
	13

	Taking bribes
	72
	74
	79
	85
	13
	8
	8
	5
	15
	19
	12
	10

	Giving the posts in public offices to relatives and friends
	69
	84
	87
	91
	13
	4
	5
	2
	18
	11
	7
	7

	Using public money for the political party
	56
	58
	65
	67
	15
	11
	12
	10
	29
	31
	23
	23


Source: CBOS, February 2003

In research carried out within the Anticorruption Program and the Institute of Public Affairs
, attempts were made to reach the common, spontaneous definitions of corruption and thus at the beginning of the interview the respondent was asked how he understands this definition. 

The greater majority of respondents identified corruption with bribery and graft (76%). There were a large proportion of people who were unable to say what corruption means (22% altogether). Some of the responses "hard to say" may also mean an unwillingness to think it over or to give an answer. The percentage of responses is showing lack of knowledge or difficulties with understanding this term vary in accordance with the social and demographic features of the respondents.

But interested is that the Polish society does not connect the corruption with the conflict of interest (only 5% of respondents connect corruption with the conflict of interest favoritism, nepotism, i.e. staffing posts by family members and friends, taking care of matters through connections, backing, arrangements). 

The number of persons convicted under the relevant anti-corruption acts is shown in Table 4. The main elements of the anti-bribery framework have all been in place only since 1998, and trends are difficult to asses. There appears to have been an increase in conviction for giving bribes. The number of convictions is smaller – notably for acceptance of bribes – than in other countries accessing to the EU, relative to country size.

Table 4

	Criminal Act
	1993
	1994
	1995
	1996
	1997
	1998٭
	1999
	2000
	2001٭٭

	Passive bribery
	96
	71
	68
	72
	106
	28
	116
	104
	99

	Active bribery
	
	
	
	
	
	60
	305
	395
	415

	Traffic in influence
	
	
	
	
	
	
	16
	22
	20

	Harm to public or private interest by public official
	34
	30
	30
	46
	62
	25
	57
	59
	100


٭ Statistics for 1998 are for the four months of September to December, as a new Criminal Code came into effect in September 1998

٭ ٭ Sentenced without legal validity (may be appealed)

Source: Ministry of Justice

Polish regulations in the field of acceptance of gifts, hospitality and sponsored trips are not of concrete restrictions. However it is very difficult to distinguish what is a gift and what is a bribe, the provisions on accepting gifts are developed by the Local Self-Government Acts; the cases of bribes are regulated in the Criminal Code. The procedure of giving and accepting gifts is quite popular in Poland, and has different shapes: money, alcohol, trips to foreign countries (in 2002, members of the Regional Health Office in Bialystok were offered and accepted a sponsored trip to the Republic of South Africa, by the pharmacy company), dinners in restaurants and others. 

According to the Report on Survey on Corruption in Everyday Experience
, among persons who declared that within the last three-four years they had given a gift, the majority (51%) had done this several times. The diagram below illustrates the number of cases of giving gifts.

Diagram 1
Frequency of giving bribes/gifts (data in %)

N = 224


[image: image1.wmf]44%

25%

10%

3%

10%

3%

5%

0%

5%

10%

15%

20%

25%

30%

35%

40%

45%

50%

once

3 times

5 times

refused to

answer or

doesn't

remember


Source: A. Kubiak, Batory Foundation: Corruption in Everyday Experience, 2001, www.batory.org.pl

As the report points, less than half of respondents consist of persons who had given gift only once, but "routine" participants prevail – persons who had participated in bribery interaction more than once. Record participants (although these were only a few cases) described eight, ten and even twenty cases of giving bribes/gifts. The most frequent reason for giving bribes, according to the respondents (42%) is the sense of coercion – in their opinion this was the only way of taking care of a matter. For more than half of the respondents (51%), “practical” considerations were decisive – raising the efficiency of their action. Thus: for 20% time was the most important – thanks to a bribe the matter could be settled more quickly. Greater accuracy, reliability in handling a matter was referred to in 17% of cases, in 14% a bribe made it possible to take care of something at a smaller cost. Other reasons – apart from "efficiency-related" or "practical" considerations – that were decisive in giving a bribe, such as: the desire to show gratitude, saving health, avoiding a more expensive fine or ticket, appeared in 4% of the cases. In 3% of the cases respondents refused to give the reasons why they had decided to give a bribe. Bribes and gifts are obviously treated as a strategy for making life easier.

Gifts were above all given in the form of money (77% of cases). Given objects (17%) included above all alcohol – the commonplace “cognac for the doctor” – but there were also automobile covers and tennis rackets. The declared worth of bribes given shows we are dealing with corruption of modest financial dimensions. This is illustrated by the list of delivered bribes by their worth, as shown below.

Table 5

	Value of gift
	Number of cases
	Proportion in group of cases of giving bribes (N=224)

	under €25

 €25

over €25, under €125

€125

over €125

replies hard to say,

  I don’t remember

refused to answer
	51

33

37

20

24

18

42
	23

15

16

9

11

8

18


Source: A. Kubiak, Batory Foundation: Corruption in Everyday Experience, 2001, www.batory.org.pl

The value of a "gift" as a criterion distinguishing a bribe from a present or an expression of gratitude divided the respondents into two groups of similar size. The majority of respondents (45%) feels that the value is the decisive criterion in being classified as a bribe. At the same time, 40% do not share this view, and 15% are unable to give an explicit answer. 
On the other hand, during the last four years, there was a considerable change in the number of people saying that someone tried to give them a bribe:
Diagram 2
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Diagram prepared by author, based on data in A. Kubiak, The voice of general public and business people on corruption, Report on Survey, CBOS, September 2003
As can be inferred from the above diagram, the number of people potentially taking bribes has been on the decrease. Perhaps this fact is a result of widespread discussions devoted to the subject of corruption, side by side with the presence of legal regulations that focus predominantly on punishing those who accept bribes, which in turn must discourage people from saying that they might have even potentially taken a bribe.
The percentage of people who confess they accepted a bribe remained on more or less the same level during the last four years:

Diagram 3
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Diagram prepared by author, based on data in A. Kubiak, The voice of general public and business people on corruption, Report on Survey, CBOS, September 2003
Potential reasons and sources of corruption in Polish public administration
As it is shown in OSI Report 2002, there is widespread consensus that corruption in CEE countries is more serious problem than in other OECD countries, including “old” EU member States
. But it should be stressed that the dividing line between CEE countries newly accessed to the EU and previous member States in terms of corruption is not as clear as is often implied. Probably both the legacy of communism and the nature of post-communist countries provide powerful reasons why corruption may be expected to be bigger problem in Central and Eastern Europe, than in its Western part. 
A. Kubiak distinguish between two types of people who are most frequently involved in corruption. The first of those types are people with better education and higher income, generally active at work and in life; whereas the other type are people with lower income, often unemployed and less active. Consequently, in opinion of A. Kubiak, there are people who give bribes in order to have more, and the people who give bribes in order to survive
. However the first statement can be assumed as the reason of corruption in all EU member States, the second is characteristic for CEE countries, as the transition cost. 
According to public surveys, corruption is most widespread in the healthcare system, judiciary, sub-national governments and central State administration. Corruption appears to have been a pervasive problem in privatization, the activities of off-budget agencies, political party finance and the tax and customs administrations, while private sector corruption is thought to be growing rapidly.
As A. Kubiak stresses in the 2003 Report, drawing on both personal experiences of the people and the public discussion devoted to the subject of corruption, the hierarchy of areas perceived as most prone to corruption did not change in the last couple of years
:

Table 6
	The areas of social life which  are most prone to corruption
	Nov. 1999
	Nov. 2001
	June 2002
	June 2003

	
	data in %

	Politicians, party activists, councilors, deputies, senators
	
	54
	52
	60

	health care
	67
	47
	42
	43

	central government agencies
	25
	38
	29
	37

	courts and prosecutors’ offices
	49
	36
	33
	33

	local-government administration
	39
	28
	25
	29

	the police
	23
	30
	23
	25

	state-owned companies
	
	13
	12
	11

	private sector companies
	
	13
	9
	11

	banks
	
	6
	3
	5

	education and science sector
	
	6
	8
	4

	it is hard to say
	
	2
	12
	8


Own table, based on CBOS data, November 1999, September 2003
A report on corruption produced by the Ministry of Interior and Administration in 2000 – based mostly on police data – suggested that corruption is most frequent in the following areas:

- insurance (falsification of policies, issuing policies for fictitious vehicles, registration of fictitious losses in traffic and in agriculture);

- public enterprises, especially in the energy, food and concrete sectors;

national State and local-government administration, especially in the course of issuing administrative decisions;

- the banking sector (cooperation of bank employees with organized criminal groups to violate banking regulations);

· the health service (issuing false certificates of sickness and entitlements to other benefits);

· privatization and restitution;

· control and audit agencies, including in the tax administration, customs control and in commercial courts in cases of bankruptcy;

· public procurement
In 2003 survey, the respondents confessed that they gave bribes most frequently in the area of healthcare (57% of cases), and then in the following areas, according to the number of reported cases: to traffic police officers (15,5%), in local-government offices (5,2%), when applying for a job (4,9%), in ZUS (Social Insurance Agency), when applying for a disability pension certificate (3,1%), and 2% at schools, to teachers, when taking a driving license test and in courts. The were also individual cases of bribes given when someone was trying to sell farm produce, to obtain a construction permit, bribes accompanying tender procedure, and finally bribes in SANEPID (Sanitary Control Inspection) and State Labor Inspection
.
Opportunities and incentives for corruption is growing steeply as the territorial reform became established and the massive shift in disbursement of funds from central to local tiers took place. Risks and opportunities for corruption are also greater where region, district and community powers exist in the same area, complicating and reducing transparency in lines of responsibility and decision paths.

According to the World Bank Report - widespread corruption in subnational administrations undermines efforts to promote local and regional development, improve services and reduce local and rural poverty.  It mirrors many of the issues that arise at Parliamentary and high political levels of the central government administration. Local administrations tend to be highly politicized, with close links between political parties, elected councilors, administrative staffing and pay decisions. Staff numbers have been rising from well before the territorial reform. In big cities, it is reported that members of the public need political party support to schedule meetings with influential officials. The control rights that local governments exercise over zoning decisions, licenses and permits for economic activity, contracts for construction works, goods and services, property rent controls and other distortions in setting tariffs, furnish ample opportunities to extract bribes and trade favors.  These activities have an adverse impact on local revenues and expenditures, and also result in serious misallocation of resources, with consequent damage to the local economy and society. 

Municipal ownership of large amounts of land and real estate aggravates the situation and adds to the opportunities and incentives for corrupt behavior. The corruption linked to election funds is also a problem at the local level. Companies that refuse to cooperate may be excluded from the procurement process. 

Licenses and permits confer control rights on officials and also are the sources of the corruption. Most significant are those relating to architecture, construction, land registration, land survey, and any other matters to do with municipal land and buildings. 

Public procurement at municipal level is notorious. Malpractice concerning the conflict of interest includes for example contracts given to companies belonging to the family of council members. Procurement abuses appear to be a particular problem where construction projects are concerned, such as those involving bridges or office buildings. Corruption in public contracts, whether during the bidding process or during contract execution, can also result in poor quality of construction and inadequate safety standards. The risks to public safety are even higher where there is also corruption in inspection procedures. 

The corruption counteracting – the historic perspective
Since the beginning of 1990s Poland has undertaken a lot of efforts, particularly introduced laws, meant to reduce the corruption. There is no one single act dealing with the problem of the corruption and the conflict of interest in Poland. Different regulations are provided by the number of laws, starting from the Polish Constitution through administrative law, labor, criminal and civil specific ones.

Accepting a bribe is criminal offence under the Polish Criminal Code. Since 2003, giving a bribe is not a crime anymore. The Criminal Code fulfils the requirements of international anti-corruption conventions, with the exception of the requirements of the Council of Europe Criminal Law Convention on Corruption to criminalize bribery in the private sector, introduce criminal liability of legal entities and criminalize the provision of non-material benefits to third parties. The definition of a public official remains somewhat unclear.

Acceptance of bribe is punishable by 6 months to 8 years imprisonment, and up to ten years if bribery was to secure an infringement of law. Public officials who accept material gains of considerable value or a promise thereof are subject to 2 to 12 years imprisonment. Active bribery is limited in scope to acts which are either directed towards or perpetrated by a “person who performs a public function”. 

The Law on Community Self-Government (1990) - has initiated the process of building the decentralized local government. Also the Law on Local-Government Employees (1990) has created the first professional group of local-government public officials. But the process of putting attention on the corruption issues has started in 1997, with implementing the Law on Reducing opportunities to do business for persons performing public functions. That law, called “Anticorruptional Act”, has initiated the process of developing and implementing a number of legislative and other measures against corruption and the conflict of interest. As the report on Corruption and Anti-Corruption Policy in Poland assumes, none of the initiatives were introduced by the Government
. 

However, many of those laws to a great extend remained on paper only because not enough emphasis has been given to their efficient execution. In the face of those instances of corruption that come to light the tendency is to pass new laws rather than to implement the existing ones. As many reports stood, instead of passing new laws some of those already existing should be amended and their institutional execution should be strengthened. In some cases the law only specified what is considered illegal but did not include provisions concerning the consequences or punishments for breaking those regulations. 

In 2000, several legislative amendments modified bribery legislation considerably, including the following:

· the Act on Competition and Consumer Protection was amended to include “bribery of a person performing a public function” in the definition of unfair competition.

· the Public Procurement Act was amended to prohibit persons or companies whose members of statutory organs or managers have been convicted of corruption from bidding for public contracts.

· procedures were established to facilitate international cooperation and legal assistance in the fight against corruption (for example in the Banking Act).

Polish Government in autumn 2002 developed prospective State strategy for combating corruption
. The strategy proposed three dimensional projects for the corruption counteracting. One of the dimensions is legislative changes. The second consists of organizational ones; the third are educational and informative actions.

As the GRECO recommended, the Polish authorities premised in the strategy to undertake steps towards progressively reducing the scope of discretionary powers of administrative officers, enhancing the transparency of the procedures and abolishing whenever possible, licensing and authorization procedure needed for many economic and social activities
.  The strategy also obliges the Minister of Interior to prepare the project of law creating the corps of the local-government employees (similar to the civil servants one), as well as to prepare the project of law concerning the audit in the local-government.

As to the organizational improvements, the Minister of Interior is obliged to introduce the ethical training program for the local-government officials. In the educational and informative dimension, the same minister will promote the program “Friendly office”, which will comprise basic standards for local-government administering. The e-Government services are also an instrument in the strategy to make the local-government more transparent and the process of undertaking the administrative decisions – objective. 

The Polish government have put in place the anticorruption strategy that itself reflects the fact that the strategy have been a case “top-down”, that is created at the elite level with little or no incorporation with civil society, lower level officials or even the Parliament (for example the obligation for the Minister of Interior to prepare and introduce new regulations on additional employment of local-government employees or new mechanisms to control the declarations of income – while the Polish Parliament since May 2002 was preparing similar regulations).

On the 27th of November 2002, the Polish Parliament has passed a new law being an answer for the external (such as for example World Bank, OECD, The Council of Europe or EU) and internal (such as Supreme Auditing Chamber- NIK, or NGO’s) pressure. A new law, which formulates a significant modernization of anti-corruptional rules at all of the local-government tiers. That law is in force since the 1st of January, 2003.
But still legal regulations dealing with corruption in the civil service corps (central government agencies) are weak.
Several gaps remain in anti-corruption legislation. Legal persons are still not criminally liable for corruption; however, in June 2002 Poland ratified the Council of Europe Criminal Law Convention on Corruption, which means the criminal law must be changed to introduce criminal liability for companies. Corruption in private sector is not yet criminalized, although a proposal was introduced to Parliament in early 2002. Third, non-material benefits provided to a third party cannot yet be classified as a bribe under Polish law. 

Measures to reduce corruption in Poland

Formulating programs to counteract the corruption and the conflict of interest in the public administration should be started with an investigation on where within them the corruption can occur and what is the source of it. Efforts to reduce the corruption have so far focused on attempts to introduce the laws rather than to make a significant change. These efforts are commendable in themselves but have missed the broad middle ground in which public administration elites actually operate and where may have a strong interest in resisting change. According to the World Bank Review of Priority Areas and Proposals for Action, there is a need to strengthen the legislative framework with some specific, closely defined pieces of legislation, but in general the emphasis has tended to be too much on passing laws rather than on implementing them effectively. As the World Bank reports, Poland has most of the instruments it needs but not yet enough will and capacity to use them well
.

Polish laws provide some specific measures to reduce corruption directly or indirectly, such as prohibits of duplication of powers, economic conflict of interest prohibits, prohibits to employ close relatives, rules of transparency. The Local Self-Government Acts provide specific restrictions for councilors and executives - prohibition of employing communal/district/region property in individual or joint economic activity. All public officials (civil servants and local-government employees) are obliged to depose a declaration of income and property.  Regulations on declaration of income and property were the subject of a large change made by the Polish Parliament in November 2002. The established Register of Benefits is prepared for senior officials of central ands local levels both and their spouses.

But still polish regulations do not provide the restrictions concerning using the official information for personal profits. However there are the regulations concerning the confidential information, but they do not matter in the case of information not being secret. For example for buying municipal properties (grounds, buildings, etc.) it is very important to know the fact of selling them. Such a situation is governed by the rule, “that is better, who is the first”. That is why it is quite common situation when the public officials of central or local level, their families and friends buy with a very occasional price state or municipal grounds.
The human resources management in sense of the selection process is still weak regulated area in the polish law and at the same time it can be potentially a source of nepotism and cronyism . Contrarily to the selection process in the corps of civil service in the local-government there is no pre-work qualification procedure, as for example required entry exams, checking the merit knowledge, the communication skills and knowledge of foreign languages. 

Unfortunately the human resource system, in regard to the local-government employees, is not generally based on the merit, substantial abilities of the candidate, not on the rules of the competition but on the family or friendship relations. This situation does not concern directors of schools (community), hospitals (districts), museums, theatres (regions) – where the competitions are undertaken. It has to be stressed, that in regard to the specific administrative units which provide services (as mentioned schools, kindergartens, etc.) the competitions are announced due to the legal regulations, and merit based.  

There is the growing role of extralegal regulations, internal regulations and procedures such as codes of conduct, codes of ethics, by-laws in Poland. One can stand that these extralegal regulations play the important role in corruption and conflict of interest preventing. Local authorities which support their activities by other that legal instruments (e.g. codes of ethics) show their openness and transparency and have the great contribution in development “clean” (in sense of free of unethical behavior) and clear (accessible, transparent) public administration. 

However these regulations facing the conflict of interest, the conflict of roles, the conflict of obligations and developing strong basis for ethical decision-making process in Poland are more and more popular in the professional associations (for example medical, engineer, legal, business ones etc.), despite the fact that there exist in Poland Codes of Ethics which concern Civil Service and Members of Parliament, such codes are almost unknown in polish local-governments
.

Also the anticorruption policy measures that the European Commission has tended to recommend to candidate States have been generally oriented towards the adoption (apart form the control paradigm) the codes of ethics for public officials. But it appears to endorse a “top-down” approach to such codes, in which they are imposed from above
. Likewise the approach taken by candidate countries in adopting such codes does not take on broad some of the more important lessons learnt in Western countries that have adopted ethical codes for example that effective codes are detailed, and need to be developed through a process of consultation with the officials to whom they apply.

Preventing corruption and conflict of interest: necessity or fashion?

As long as anti-corruption policy in Poland means dealing with results of corruption not with the prerequisites (sources), we can stand that preventing corruption is on the one hand a kind of fashion. Fashion to “look better” or to “look the same as others”, among the candidate countries in front of accessing to the EU. On the other hand, preventing corruption is a strongly needed necessity, as a sine qua non condition to the wide meant development. Communist systems employed corruption as a means for consolidating power, built economic systems that relied on corruption for their very survival, and at least in the later stages of their history – ended up as kleptocracies where high-level corruption and embezzlement were the norm. This has left behind a legacy of patterns of behavior that are not conducive to the establishment of well-functioning democracies or cultures that condemn corruption. Preventing corruption as a necessity is now even more needed in Poland and other CEE countries than in Western ones because of still present communist traditions of both high-level grand corruption and low-level petty corruption, or society’s mistrust of the State and its powers.
Corruption is not the only, and probably not the most important problem facing public administration in Poland and this fact should be taken into account when designing reforms, as we can read in the OSI Report 2002. The best way of fighting corruption may often be not to fight against corruption but to pursue other primary policy objectives whose fulfillment reduces corruption as a side-effect
.
� The author is the lecturer at the Bialystok School of Public Administration, Poland


� Corruption in Poland: Review of Priority Areas and Proposals for Action, the World Bank, 1999, www.worldbank.pl


� Monitoring the EU Accession Process: Corruption and Anti-Corruption Policy, OSI, 2002, p. 16; � HYPERLINK "http://www.eumap.org" ��www.eumap.org� 


� Monitoring the EU Accession Process: Corruption and Anti-Corruption Policy, OSI, 2002, p. 16; � HYPERLINK "http://www.eumap.org" ��www.eumap.org�


� A clear example of the difference in the Commission’s leverage vis-à-vis member States and candidates States is provided by the Council of Europe Criminal Law Convention on Corruption. The Commission has consistently pushed candidate States to sign and ratify the Convention. As a result, as of June 2002 eight of the ten candidate States had ratified the Convention, compared to only three out of fifteen member States, giving rise to a justified perception that candidate countries are being held to different standards from those that currently obtain within the EU.


� Commission of the EU, EU Governance: A White Paper, COM (2001) 428 final, Brussels, 25 July 2001


� Commission of the European Union, 1998 Regular Report from the Commission on Poland’s Progress towards Accession, p. 11, www.eu.int


� Commission of the European Union, 1999 Regular Report, p. 15, www.eu.int


� Commission of the European Union, 2000 Regular Report, p. 18, www.eu.int


� Commission of the European Union, 2001 Regular Report, p. 21, www.eu.int


� Monitoring the EU Accession Process: Corruption and Anti-Corruption Policy, OSI, 2002, p. 60; � HYPERLINK "http://www.eumap.org" ��www.eumap.org�


� data presented on the base of the CBOS analysis concerning: Poles about the corruption, lobbying and “buying” statutes; Warsaw, February 2003, www.cbos.pl


� A. Kubiak, Corruption in Everyday Experience. Report on Survey, 2001. www. batory.org.pl


� A. Kubiak, Corruption in Everyday Experience, Warsaw 2001, � HYPERLINK "http://www.batory.org.pl" ��www.batory.org.pl�, p. 19 and next


� Monitoring the EU Accession Process: Corruption and Anti-Corruption Policy, OSI, 2002, p. 43; � HYPERLINK "http://www.eumap.org" ��www.eumap.org�


� A. Kubiak, The voice of general public and business people on corruption, Report on Survey, CBOS, September 2003, p. 9, www.batory.org.pl


� A. Kubiak, The voice of general public and business people on corruption, Report on Survey, CBOS, September 2003, p. 10, � HYPERLINK "http://www.batory.org.pl" ��www.batory.org.pl� ; Corruption in everyday life, CBOS report, November 1999


� A. Kubiak, The voice of general public and business people on corruption, Report on Survey, CBOS, September 2003, p. 10, � HYPERLINK "http://www.batory.org.pl" ��www.batory.org.pl�


� Open Society Institute, EU Accession Program, Monitoring the EU Accession Process: Corruption and Anti-corruption Policy, p.405, 2002


� The State Strategy for Combating Corruption, the 17th of September, 2002, www.mswia.gov.pl


� see: the GRECO, First Evaluation Round, Evaluation Report on Poland, Strasbourg, March, 2002. www.greco.coe.int


� about the measures to prevent corruption and the conflict of interest in Poland, see: P. Suwaj, Looking for sufficient implementation of conflict of interest regulations in Polish local governments, in: Conflict of Interest Policy, OSI 2004


� The World Bank Review of Priority Areas and Proposals for Action, 1999, � HYPERLINK "http://www.batory.org.pl" ��www.worldbank.org.pl�


� In the 2000 the Bialystok School of Public Administration was an initiator for the analysis of organizational, legal and procedural instruments supporting ethical management in the community for the City of Cracow and Bialystok, where in consequence the ethical codes were created. But the city of Cracow and Bialystok are the quite rare examples. 


� see: Monitoring the EU Accession Process: Corruption and Anti-corruption Policy, OSI 2002, www.osi.hu


� Monitoring the EU Accession Process: Corruption and Anti-corruption Policy, OSI 2002, p. 72, www.osi.hu





PAGE  
1
12th NISPAcee Annual Conference

“Central and Eastern European Countries inside and outside the European Union: Avoiding a new divide”

Vilnius, Lithuania, May 13 – 15, 2004


_1144657057

_1144658571

_1111133459

