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1. Introduction

These comments provide assessment of existing Construction Law (Zakon o gradnji), Broj: 01-02-330/14  in conformity with a Standard Documents used for EC co-financed projects. A Construction Law is covering and describing in appropriate details also a Design Works (part III. - Tehnička dokumentacija) in country. 
Document offers information related to the Construction Law and Design Works environment, issues and cases joined mainly with Design Works in the country. The results of assessment should be observed by all parties involved in public infrastructure construction. The most important issues are included, but it is not feasible to discuss every subject regarding Design Works in comprehensive detail within this format, primarily due to a fact, that an international practice on Design Works used documents in another form, structure and primarily related details. 
Objectives of the Document
The Document is primarily intended for Public Procurement practitioners, providing them with a suitable tool to prepare efficient and consistent Documents for Tendering Procedures of IFI. Entities and local municipalities are therefore encouraged to apply the principles outlined in this Document taking specific conditions of their projects into consideration. 

However, it is our expectation that by reading this Document, public entities will find it easy to understand the importance and role of exact description of Design Works also for specific requirements in construction infrastructure projects in which they are participating.
Hence, the Document can only be applied as an additional tool to the procurement practitioners and regulations in force.
Primarily the Municipalities, IA or PIU shall take into consideration, that Design Works and results of this Services has more functionalities:
i) to describe in appropriate details required Services of Designer,

ii) to allow a control of results during Design Phase,
iii) to allow Tender Procedures for construction,
iv) to avoid Variations Orders during Construction Phase.

Content of the Document
The Document consists of four Sections, which are presented below. The Document generally is not focusing and provides comments to existing Construction Law covering all details. 
Section 2. describes Law on Construction and Design Works in BiH, formal structure and explanation to them. These section compares also PROS and CONS of local and as well as international practice regarding Design Works. 
Section 3. describes the different practice of Design Works to be used for EC co-financed construction infrastructure projects.
Section 4. is focusing the barriers in the country for implementation of detail description of Design Works for each phase of designing. 
Section 5. is intended to barriers in implementation of international practice of Design Works in the country and how to overcome them. 
    2. Law on Construction and Design Works

Construction Law

A Construction Law (Zakon o gradnji) Broj: 01-02-330/14 is covering an important part of pre-construction (pre-investment) activities describing also in appropriate details Design Works in BiH. The Law was adopted on 17. 08. 2014 and among other Laws, by-Laws and decrees represents a fundament basement in construction industry and procedures in the country. Due to a fact, that Law is covering not only pre-investment activities, but also a construction part, compare with other practice is not sufficient. 
The related Law is formally divided into 84 Clauses (članak), 6 Parts (dio) and 11 Chapters (poglavlje). 

Formal structure of Law

Chapters of Law represents following:
I.   Tehnička svojstva bitna za gradevinu

II.    Gradevni proizvodi i oprema

III.   Sudionici u gradnji 

IV.   Tehnička dokumentacija

V.    Odobrenje za gradnju

VI.   Gradilište 

VII.  Uporabna dozvola

VIII. Uklanjanje gradevine

Parts of Law consisting of following:

1. Opče odredbe

2. Projektiranje i gradnja te izvodenje drugih zahvata u prostoru

3. Uporaba i održavanje gradevine

4. Nadzor nad provedbom zakona i inspekcijski nadzor

5. Kaznene odredbe 
6. Prijelazne i završne odredbe
Requirements on Design Works, Design Works
Moreover existing Law drawn attention to definition of words and wording (Clause 2 - Definicija pojmova) following practice of international as well as British Law regarding construction. However based on this Law there are only a few Clauses and Sub-Clauses describing in insufficient way, with missing any details scope of Design Works and related Service. There are:

Clause 3 - Projektiranje i održavanje gradevine
Clause 4 - Pouzdanost gradevine

Clause 5 - Mehanička odpornost

Clause 6 - Sigurnost u slučaju požara

Clause 9 - Uklanjanje arhitektonskih barijera.

However from Designer´s point of view and to be used as a detail description of Designer´s services and as a basement for Tender Procedure in a form of ToR, only a following Clauses are related with Design Works. These are covering in insufficient matter, description and details main phases of Design Works as following:

Clause 24 - Glavni projekt 
Clause 25 - Izvedbeni projekt

Clause 26 - Označavanje projekta.

A similar character has also other Clauses describing more construction requirements for construction as describing Designer´s obligations in construction procedure as: 
Clause 10 - Zaštita od buke 
Clause 12 - Zaštita od okolišta etc. 
All of them represent more or less general requirements on basic rules for Design Works, but an important part of practice - Scope of Design Works - is still missing. Therefore Municipalities, Implementation Agencies or PIU shall drawn their attention to ToR which is a main Annex to any Service Contract describing required Services in appropriately details. Generally lot of obligations, duties, and responsibilities to be used in international Contracts is simply missing in existing Law. I this case IA or PIU shall put additionally Clauses and Sub-Clauses in Special Conditions to become a full version of TD. 
Construction permits and Taking over Certificate
A procedure for construction permit and taking over procedure in country is a matter of following Clauses of Law. These Clauses are primarily focusing an administrative procedures in the country related with construction practice.
Clause 30 - Odobrenje za gradnju
Clause 31 - Gradnja bez odobrenja za gradnju 
Clause 32 - Posebni slučajevi gradnje
Clause 54 - Postupak izdavanja uporabne dozvole

Clause 58 - Uporabna dozvola za dio gradevine.
Construction Materials

Regarding materials to be used for construction shall a Designer take into consideration following related Law Clauses. Due to an international practice these are listed not in details and represents only general requirements on Materials. 
Clauses 15 - Gradevni proizvodi 
Clause 16 - Novi proizvodi. 
Role and definitions of Parts in Law 

Some of definitions are more dedicated to construction practice and these are generally not to be used for  pre-construction activities. However these describe a role, responsibilities and competencies of related entities in construction procedure and their definition.
Clause 17 - Sudionici u gradnji 
Clause 18 - Investitor

Clause 19 - Projektant

Clause 20 - Izvodač radova

Clause 21 - Stručni nadzor. 
Comparing with international construction practice there is following PROS and CONS to use existing Law in these procedures without knowledge of other practice. 
PROS for existing Construction Law 
· simple description of Design Works

· Law to be used only for simple project with lower Contract price and/or short Time for Completion or repeated (small) projects on local level
· Law based consequently only on local practice.

CONS for existing Construction Law
· generally not sufficient and suitable for complex projects (WWTP etc.)
· missing description of each Design Phase (basic design, detail design, us-built drawings etc.)
· not suitable for IFI projects and International Tender Procedures.
Conclusion

Existing Construction Law (Zakon o gradnji) Broj: 01-02-330/14 doesn’t describe in sufficient details Design Works in a form to be used as a part of Tender Document for usual Tender Procedures of IFI. Therefore additionally Clauses and Sub-Clauses shall be added to cover all Designer´s duties, responsibilities and primarily scope of Services in these procedures. 
    2. Design Works in Overseas Contracts

Generally

Due to a different practice in other countries to become a better overview also about different details in description of Design phases, these were divided into following 3 groups:

-  design practice in German speaking countries

·  design practice in English speaking countries

·  design practice in other countries.
Different phases of Design Works

An international practice primarily used exact description of each Design phase, whereas these consist mainly of: 

· Study (feasibility- FS, prefeasibility study - PFS)

· Basic detail

· Detail design 

· Tender Drawings and Documents

· As-built drawings.

Hence there are some other activities of Designer which are not part of Design Works also in International Tender Procedures and shall be described in sufficient details also due to a different practice. In a case of WWTP projects these mainly represents geological, hydro-geological and geotechnical investigation, survey works, process flow diagrams etc. This could have a form of variety of Annexes to Contract (see a separate Manual Annexes to Contracts) and must be set up by an Employer for each construction project.

However Design Works belongs to Soft cost of related projects, this has direct influence on investment cost of project and therefore on Employer´s budget. Design Services with defects, omissions, errors, ambiguities, inadequacies occurred to Employer only additionally Variation Orders.
1.1. Design practice in German speaking countries

Design Works in Germany based on existing HOAI (Honorarordnung für Architekten und Ingenieure - www.hoai.de) with his last version dated on 10.07. 2013 y. 
Design Works are divided into Phases VF 1 to VF 9, which represents basic and common used design Phases used also in international construction practice. Regarding all related details practice is covering main activities with appropriately description of each Design Phase and annexed templates allowed exact pricing of each activity.
Designer in Austria (www.arching.at) and Switzerland (www.sia.ch) used a similar practice or Design Works in a form of GOA (General Ordnung für Architekten) in Austria and SIA 102, which represents practice in Switzerland. Set up of principles of Design Works is similar: all three countries used estimation cost of construction works as basement for calculation of Design Services via synthetically method - in % from these costs and based on calculation templates/sheets of Chamber of Architects. There are 2 significant data to be used to estimate a price for Design Works as following: category of object and estimation of construction cost. This practice is also used in other countries for as a simply method for cost estimation of required services.
1.2.  Design practice in English speaking countries

This practice varies widely due to a fact that there are differences between American and British practice. British practice representing widely FIDIC conditions (www.fidic.com) to be used mainly by International Financial Institutions as EBRD, WB, KfW, ADB etc. has generally two Documents to be used for Design Works and definition of Designer´s obligations and responsibility:
FIDIC P&DB Contract - The Yellow Book - Conditions of Contract for Electrical and Mechanical Works (Third edition 1999)
Only Clause 5 (Design) of related Conditions describes in 8 Sub-Clauses general conditions on Design Works. Additionally requirements should be added in a form of Specific Contract Conditions taking local conditions, Law, by-Laws, decrees etc. into consideration. Clause 5 describes more general obligations of Contractor regarding Design Works, technical standards and other Contractor´s Documents.  
FIDIC White Book - The White Book Clients/consultant Model Services Agreement (edition 2017) 
White Book Conditions consists of 10 Clauses to be used generally for Services as a base Document from FIDIC Conditions. WB describes only in a general form conditions for Services - all other with a project joined Documentation and Consultant´s obligations shall be set up in a form of Specific Conditions from Employer, IA or PIU. 
Design Works in USA based on sample Contracts of American Institute of Architects (AIA) - www.aia.org to be divided based on several purposes - not only for Construction. 
AIA Document B101 is a one-part standard form of agreement between owner and Designer for building design and construction contract administration. Services are divided generally into following:
i) basic 
ii) supplemental 

iii) additional services. 
Basic Services are performed in five phases: schematic design, design development, construction documents, procurement, and construction. Supplemental Services are services that are not included as Basic Services but are identified as the Designer’s responsibility at the time the agreement is executed. Additional Services are services that may arise as the project proceeds. 
In some cases also Design phases based on DBIA (www.dbia.org) methodology are used - there is a certain similarity with previous type of Contracts.  
1.3.  Design practice in other countries

Slovak and Czech Design Works based primarily on German practice HOAI after translation into related language and following mainly the same practice. Design phases are divided into 9 phases with practically a same % rating as stated in a German practice of HOAI.  
Additionally especially in Czech Republic Decree 499 and 501 from 2006 y. described much more in details each phase of Design Works, therefore especially for PP will be decrees use more often as translation of HOAI. Especially Detail Design descriptions consists f.e. of 20 pages A4 with description of Scope of Works. 
Variation Order in Design Works

During the implementation of any construction it is quite common, that there are Works that project documentation did not have, or which will occur only during the construction which were impossible to predict at the beginning, but which are necessary for the realization of the project. For such works there is a term “Variation Orders”. In terms of possible Variation Orders on projects - irrespective of the specifics or the location of the construction site - are during the realization of the project these two basic parts of Tender Dossier: 

- Economic and legal part

- Technical documentation, design documentation and TS.

Both constitute fundamental and decisive part of the Tender Dossier which substantially and directly affects possible Variation Orders. For all tenders of IFI is well known that they have a character of so called Consecutive tenders, where their content must be taken into consideration  by the candidate and any changes of these terms, including any amendments to the text or contractual conditions, are excluded.

Variations are created - regardless of the specifics of the project - especially by project documentation, standards, implementing standards and technical specifications. The amounts of variation orders or extensions of the construction works are directly proportional to the amount of time the Designer actually spent on making these documents. At the completion of the project there, the volume of the Variation Orders is evaluated by the Client, with the fact that it states the direct causes and causes made by an individual participant in the project - among other things also as a precaution for the next project. Fundamental reasons for the creation of Variation Orders:

- errors in the TD

- errors in Contract conditions and Annexes to Contract

- Force majeure

- direct requests by the Client to provide changes

- change in legislation during the execution of the works

- geological conditions.

How to avoid Variation Order in construction projects?

It is necessary to talk primarily about the pose of TD. In every construction practice there are significantly more Variation Orders which are having roots in technical part of Tender Dossier: errors, omissions, missing parts of technical specification and contradictory clauses, ambiguities, inconsistencies, inadequacies, uncompleted BoQ (Bill of Quantities) or other defects which occur by insufficient services of Designer or Architect. 

Finally and primarily based on different jurisdiction in the countries these mistakes cause primarily problems to Clients. These problems have an impact not only in administrative proceedings required during the construction time for completion but primarily insufficient financial resources occurred by the amount of Variation Orders.

In many cases, Clients underestimate the importance of the Contract with Designer/Architect which forms a base for future small subtraction on/or as a hand not only during the time for completion but also during a notification period. It is very strongly recommended per Contract with designer/architect to have support from local company or specialist on Design Works. Contractual primary consist of Clauses which describes in the task direct responsibility of design for results of Tender Procedures. 

However, this one condition is not practiced daily in the construction business at all; however it is strongly recommended to avoid subsequent problems on construction sites. Also, Client´s requirements on retention of money as well as on Bank guarantee and insurance are not daily practice during preparing of TD. 

It is very strongly recommended to the Clients after initiating each construction project to provide an internal assessment of variation orders due to an absence which causes these variations. Pricing list will show that practically all construction projects with the highest amount of variation orders occur directly from bad conditions which were made by the Designer. 
One of the criteria for evaluating the success of construction projects – not only PP projects – are among others quality, deadlines, implementation, project organization and in particular the costs of the project. If the costs of the project rise beyond reasonable and adequate amount, but that certainly is not 50 %, the project cannot be evaluated as successful. Compliance of construction costs is actually one of the goals of each construction project, not only projects under PP. 

Even bigger problem for the Client causes project cost overruns, especially if they are financed by public funds. This means that not only smaller municipalities with low budgets lack the means to make the initial budget for the construction project 30 - 50 % bigger. 

On the other hand in many cases the Client isn’t willing to pay for legal or technical advice in the preparation of contracts, which are often simply copied from other projects or simply made from internet versions, although in some cases it can be very dangerous.

Another problem which seems to grow over the years in many countries is the fact that there is lack of preparation of documentation for projects and errors connected with it. These are directly connected to increase of costs related to the project. The amounts of errors mostly in technical part of the documentation are sometimes on very high levels and that is due to errors made by a Designer. The issue is in this case is that Designers lack the responsibility of their errors in the project documentation. 

    4.  Barriers for implementation of IFI experience in the country
To increase the uptake of investments and behaviors in industry and construction generally, public policies are necessary to eliminate the barriers that discourage stakeholders from pursuing projects also in water sector. Beyond removal of barriers, proactive instruments are imperative to enhance users’ motivation and incentives to adopt more efficient technologies and practices in accordance with another design practice, corresponding to international level in Design Works.
Therefore, by choosing energy-efficient designs and materials for example for their own buildings, governments can exert a powerful influence on the building sector, as well as setting an example for industry. Buildings are generally included, but the potential for savings and possible cost-effective actions are in industry, primarily on water sector, often underestimated. 

Under these and other laws, various policies have been implemented around the World to improve the efficiency of construction projects included industry. Especially in a case of WWTP, due to a specific conditions - each WWTP consist of construction elements and parts as well as from technology sections (pumps, electricity), both criteria must be taken into consideration.  

The barriers to development of projects in water sector and implementation of Design Works of IFI are shown in table below.

2. MOST COMMON BARRIERS to IMPLEMENTATION OF INTERNATIONAL DESIGN PRACTICE
	Type of Barriers
	Description of Barriers

	Institutional, Legal,

Regulatory Barriers
	Regulations, methodology and description of Design Works to promote sample WWTP projects are un-adapted or missing.

	Information and

Technology Barriers
	There is a lack of information on and awareness of project in water sector and its benefits among policymakers and building officials as well as the general public, including:

- Lack of local capacity to design energy-efficient WWTP projects and integrate EE technologies into their work
-  Lack of data on energy consumption and projects performance

-  Lack of local expertise for audits of existing WWTP (also in simplified version)

- Lack of knowledge about advantages of Preventative Maintenance Plans (PMP) and how to use them in water sector

- Lack to prepare, build, and maintain WWTP projects (especially among small company builders and local projects)

- Lack of availability of labelling, materials and equipment and limited national expertise to design and manufacture them for the purpose in water sector

 - Lack of Designers with practice of IFI for Design Works 
- Lack of institutions to prepare Tender Dossier for water projects in accordance with latest development on the construction markets 

	Economic and Financial

Barriers
	- Projects cannot be profitable without fiscal or/and economic incentives that are not in place (exemption from payment of income tax, tax credits, exemption from import duties and taxes, subsidies)

- Return of investment is often negative due to a high investment cost (NPV calculation) 

- Upfront costs are given more attention than recurring costs

- Organisations and municipalities do not benefit financially from the savings they achieve.


Description of the barriers to the implementation of water projects 

Though the policy barriers to implementing experienced and recognized practices in industry projects as well as in public buildings have largely been dismantled, there are still significant barriers that exist to the implementation to existing and/or future investment projects. The ability to increase the market for water projects and services is still limited significantly by the barriers described below in the table upper.

These barriers can be divided into three main groups:

1. Institutional, legal and regulatory barriers

One of the areas where the implementation of methodology is complicated is related to the legal and contractual framework in which developers of water projects operate. 

2. Information and Technology Barriers to implementation

In addition to legal and contractual issues, there are also barriers related to lack of financial and technical capacity within the potential service providers (Designers, Engineers) and construction companies. These hinder investment which results in the lack of prepared projects in the water sector being taken up and services and/or works provided.

3. Economic and Financial Barriers to implementation

While the barriers outlined above are specific to many municipalities, there are also two primary barriers to the nationwide uptake of the measures in water sector and projects at all.

5. How to overcome the barriers
Outcomes which would indicate these barriers have been overcome

Following from the analysis of the barriers to the implementation of practicable Methodology for preparing and evaluation of projects in the water sector, it is possible to draft outcomes that would demonstrate that the project has overcome these barriers. From there, it is then possible to outline the outputs and activities that would lead to the outcomes.

The table below outlines the barriers that this project plans to overcome and the outcomes that will demonstrate that progress has been made in creating a market with implementations for water projects in BiH.

Barriers to be overcome and outcomes that will demonstrate the barrier has been overcome
	Barriers
	Outcomes which will demonstrate the barrier has been overcome

	There are no examples of the WWTP contractual and institutional framework in BiH
	Strategic document established as showcase which also provides best practice examples of the contractual and institutional framework for the implementation of EC procedures

	Lack of expertise among the municipalities and Ministries for tender preparation, tender awards and project monitoring base on EC principles and experience
	

	Lack of funds and funding mechanisms available for investment for EE water projects
	Strategy is water sector implemented cost effectively and transparently, with significant demonstration value methods for projects in water sector

	Lack of local business models and expertise for implementing measures in water sector
	

	Lack of a nation-wide effort to replicate the EC model in water sector at the municipal level
	Growth in number of EE industry projects, (including water sector) through establishment of sustainable financing



	The regulatory framework is still complicated and thus a barrier for national-level implication of water projects
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