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1. Abbreviations & Acronyms  

Autonomous Republic

AA - Association Agreement

AIA - American Institute of Architects
ADB - Asian Development Bank

ACP States - African, Caribbean and Pacific Group of States 
BiH - Bosnia and Herzegovina
BoQ - Bill of Quantity 
CA - Contracting Authority
CV - Curriculum Vitae

CR - Contractor´s Representative 

DAB - Dispute Adjudication Board 

DBIA - Design Build Institute of America 
DS - Data Sheet

EBRD - European Bank for Reconstruction and Development

EIB - European Investment Bank
EU - European Union
EDF - European Development Fund 

EPC - Engineering Procurement Contract 

ER - Employer´s Requirements 

FA - Final Acceptance

FTP - Full Technical Proposal 
FIDIC  - Fédération Internationale des Ingénieurs - Conseils

FPC - Final Payment Certificate 

GB - Green Book 
GCC - General Contract Conditions
HES - Health, Environment and Safety 
IFI - International Finance Institution
IPC - Interim Payment Certificate 
ITC - Instructions to Consultants
JCT - Joint Contract Tribunal
JV - Joint Venture 

KfW - Kreditanstalt für Wiederaufbau
LOI - Letter of Invitation
MDF - Municipal Development Fund

MoM - Minutes of Meeting
NPV - Net Present Value                                                                                 
PA - Provisional Acceptance 
PCC - Particular Contract Conditions
PP - Public Procurement

PPL - Public Procurement Law

PRAG - Practical Guide
RB - FIDIC Red Book 
RFP - Request for Proposal
RFQ - Request for Quotation 
ROI - Return of Investment
SPA - State Procurement Agency
STD - Standard Tender Documents
STP - Simplified Technical Proposal
TD - Tender Documents (Tender Dossier)

TS - Technical Specification
UNDP - United Nations Development Programme

USAID - US Agency for International Development
VFM - Value for Money

YB - FIDIC Yellow Book (also P&DB)

WBS - Working Breakdown Structure 
WB - FIDIC White Book
WFD - Water Framework Directive

2. Foreword
These Guidelines are intended to assist a Contracting Authorities and Experts to prepare responsive Tender Documents in conformity with a Standard Documents used for EU co-financed projects. The main importance has therefore a three separate Tender Documents A1-A3 (Dossiers) prepared based on standard EU Tendering Procedures. 
3. Introduction

This Guidelines and Methodology (“The Guidelines”) describes minimum standards of acceptable practice for public infrastructure construction projects in Bosnia and Herzegovina. Commitment to continuous improvement and best practice performance is expected of all those involved in Tendering Procedures.

Public Procurement and Tendering Procedures are a relatively new area in BiH and, usually, the information in this area is obtained through non-professional channels. The Guidelines also serves groups that are not involved on a daily basis in Public Procurement, but still need to receive professional information in this area. 
The Guidelines offers information related to the Tendering Procedures, its implementation in practice, issues and cases faced during daily work, as well as solutions or opportunities to find such solutions. The Guidelines describes the tendering and contractual environment and covers the most common forms of tendering and contractual procedures will be used on infrastructure projects in the country. However this will not cover the essential background tax information, local Laws and related specific conditions in the country and impact of any legislation. 
The provisions of the Guidelines should be observed by all parties involved in public infrastructure construction. The Tender Procedures and Contract Management processes should be structured to minimise costs for all parties including the operators, consistent with the standards of behaviour required by these Guidelines.

Objectives of the Guidelines
This document has been developed as a reference Guidelines to comply with the implementation of the national Procurement Law and Regulations and contains Standards, Procedures and Guidance on of Public Procurement. Although the compliance with the advice or guidance found in the Guidelines is not compulsory, it is strongly recommended to all categories of Procurement Staff at the state, regional and local levels. 
Hence, the Guidelines can only be applied as an additional tool to the Procurement Law and Regulations in force.
The document is primarily intended for Public Procurement practitioners, providing them with a suitable tool to ensure an efficient and consistent practice of the Public Procurement Procedures. The Guidelines will also serve as training material in the context of procurement training activities for strengthening knowledge of Staff associated with the Public Procurement Procedures.
The Guidelines establishes high and significant benchmarks and encourages high ethical standards for Contracting Authorities  of BiH, managed construction projects in order to achieve better Procurement Practices, higher productivity, high-quality construction Works, better working conditions and the avoidance of malpractice, with significant benefits to the entire Contracting Authority. All other entities and local municipalities are therefore encouraged to apply the principles outlined in these Guidelines taking specific conditions of their project into consideration.
Although the Guidelines primarily address standard methods of procurement and delivery, it also seeks to actively encourage innovation especially regarding Contract Management due to changes in local Laws, especially in a Public Procurement Law and Decrees. The parties to these Guidelines recognise that high standard of performance can be achieved by encouraging innovation and co-operative practices which lead to better quality projects, lower costs over the life of infrastructure and better value for money.
It should be appreciated that the Guidelines is an attempt to bring to the attention of public entities important provisions in the Tendering Documents. However, it is our expectation that by reading these Guidelines, public entities will find it easy to understand the relevant Tender Documents also for specific requirements in construction infrastructure projects which they are participating.

The Procurement Legal Regime-Decree Law sets out new procurement processes which must be carried out by government procurement officers for purchases on behalf of the related Laws.
Contracting Authority should encourage innovation and alternative solutions by using performance based specifications where appropriate, leading to:

i) increased efficiency in Design, Tendering, Project Management and Financial Management;

ii) speedy resolution of complex design and production problems;

iii) less rework and a lower cost finished product; and
iv) improved delivery of projects in terms of higher quality outcomes.
However in some cases it might to be confusing for practitioners having experience from previous projects based on BiH Public Procurement Law in some wording (Employer/Contracting Authority etc.) consequently glossary from EU shall be taken and used. Newer less in a role of Contracting Authority could act as well as Municipality or other entity set up from Governments. 
Due to a fact that country is divided into 3 administrative regions with certain specifics (different Laws, by-Laws, Decrees etc.) - Federation of Bosnia and Herzegovina, Republic Serbia and federal District Brcko, some of them has validity only for certain districts. Therefore for Guidelines only valid related documents of Federation of BiH were used.
Note
Due to a continuously development of local Laws, Decrees as well as Documents of International Financial Institutions, the last version of Documents shall be always taken by Employer into consideration. NISPAcee documents based on a version of EU based TD January 2016 (Version 2016.0).
Content of the Guidelines
The Guidelines consists of five Sections, which are presented below. The Guidelines generally are not focusing the Evaluation Procedure and assessment of each related Tender Document based on competitive Bids. 
Section I. provides a short summary of the actually situation in water sector in BiH, national Public Procurement Law and Public Procurement Regulations in BiH, as well as a glossary of terms used in the field of procurement that are set out by the Law and shall apply to these Guidelines. It comprises information on the national procurement policy from the general principals of Public Procurement to the responsibilities of the different entities involved in procurement. 
Section II. with theoretical framework for Tendering Procedures describe the general principles of Tendering Procedures from pre-construction activities to a Cost Estimation of projects.
Section III.  describes the different methodology for Design Works,  Supervising and Works and to be used for EU financed construction projects. The section is divided into Sub-sections due to different methodology and tools for Works, Design Works as well as Supervising.
Section IV. describes EIA procedures and compares the practice in Europe due to existing European Law and experience from EU practice.
Assessment of existing Public Procurement Law in a Section V. in a form of comments and remarks will help Contracting Authority, practitioners and other entities in implementation of projects in water sector with a main goal to compare them with EU Laws a and directives in this area.
A separate Annexes provides practitioners with useful template documents will be used for all Tendering Procedures for Service and Works Contracts whose usage is recommended in the practical courses/trainings of the Procurement Procedures will be hold from NISPAcee.
Disclaimer

While every care has been taken to ensure that the content of these Guidelines is useful and accurate, the Author and any contributing third party shall have no legal responsibility for any loss or damage arising directly or indirectly in connection with reliance on the use of these Guidelines by persons without recognized qualifications and the appropriate license(s). The Guidelines describes the tendering and contractual environment and covers the most common forms of Tendering and Contractual Procedures will be used on infrastructure projects. 

The most important issues are included, but it is not feasible to discuss every subject in comprehensive detail within this format. 

The manual shall not be used as a Guideline with the aim to replace a juridical support on construction projects in BiH. Pursuant do different regulations in connection with project financing, all alternatives and modifications are listed in Guideline Document. 
Section I. - Actually situation in a water sector in Bosnia and Herzegovina
1. Foreword
Pursuant to the provisions of the Dayton Peace Accord, all environmental issues, physical planning and constructing and water management in Bosnia and Herzegovina are under entities’ responsibility and in the entity Federation BiH some competences are delegated to the cantons and municipalities. 
Water management plays a crucial role to fulfil water demand and service quality and consists of technical and political activities, pricing and other incentive measures, infrastructure and installations. In the past two decades, the water sector in BiH has made significant efforts to:

· improve existing and construct new water infrastructure, 

· develop water sector in line with EU regulations and 

· strengthen the capacities of the human resources. 

The main objective in the water management sector is to ensure good health conditions and safe environment for the population in the country. The usual indicators of the general health conditions of the population, from the water management point of view are the percentage of the population: connected to the public water supply systems, connected to the organized sewerage systems and wastewater treatments and protected from the floods.    
Meeting mentioned water management objective, Federation BiH has adopted Water Management Strategy for the period of twelve years (2010-2022). To ensure good health conditions and safe environment for the inhabitants in the Federation BiH, Water Management Strategy set up targets for the planned period, to increase the percentage of the population connected to the: 

· public water supply systems from 60 % to 80%; 

· organized sewerage systems from 33% to 60 % and 

· wastewater treatment from 2%  to 45%.  

Accession to EU is an unconditional objective for BiH and the biggest challenge for all sectors in the country. Approximation of legislation of one state streaming towards EU membership with the Community acquis is a unique obligation of the state accepted by signing the Stabilization and Association Agreement (SAA). In the environmental field, that obligation assumes bringing in line all its environmental legislation, rules and procedures with the EU environmental regulations, directives and decisions, as it is set in SAA (signed in 2008, and enter into the force June 1, 2016) and designed as the Chapter 27 for future negotiations on accession between BiH and EU. The process of approximation has been seen as having three key elements:

· Transposition, that comprises adoption of new or changing of existing national legislation, rules and procedures in order to incorporate all requirements of EU environmental legislation into the national (in the meaning: domestic) legal system;

· Implementation (practical implementation), that comprises providing (building, enabling) institutions and providing budget necessary for carry out the legislation containing transposed EU requirements concerning the environment; and

· Enforcement that assumes providing necessary control and penalties to ensure the transposed legislation is complied with fully and properly.
2. Institutional setting
As already mentioned Bosnia and Herzegovina, in accordance to its Constitution, consists of two entities, Federation of BiH and Republika Srpska, and District Brčko (established in 2000. year as administrative area that belongs to both entities). 
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Chart 1: Administrative division in BiH

Jurisdiction of BiH institutions are:  foreign policy, foreign trade policy, customs policy, monetary policy, financing institutions and international obligations of Bosnia and Herzegovina, the policy and the regulation of immigration, refugee and asylum policy, the implementation of international and inter-Entity criminal law enforcement, including relations with Interpol, the establishment and operation of common and international communications funds, the regulation of inter-Entity transportation and air traffic control.  Except the listed functions, all other areas are under jurisdiction of entities. 
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Chart 2 : Map of Bosnia and Herzegovina

The main institution at the state level which are significant in water resources management are:

· Presidency of BiH

· Parliamentary Assembly of BiH

· Council of Ministers 

· Ministry of Foreign Affairs

· Ministry of Foreign Trade and Economic Relations

· The Ministry of Communications and Transport

· Directorate for European Integration 

· Food Safety Agency

Legislation at the state level related to water resources management is  as follows:

· BiH Constitution

· Law on the Council of Ministers (Official Gazette BiH 30/03, 42/03, 81/06, 76/07, 81/07, 24/08);

· Law on Ministries and other government authorities (OG BiH 5/03, 42/03, 26/04, 42/04, 45/06, 88/07);

· Law on Administrative Procedure (OG BiH 29/02, 12/04, 88/07, 93/09);

· Law on Administration (OG BiH 32/02)

· Law on Administrative Disputes (OG BiH 19/02, 88/07, 83/08);

· Law on Public Procurement (OG BiH 39/14);

· Law on the procedure of concluding and implementing international agreements (OG BiH 29/00);

· Law on Accreditation of Bosnia and Herzegovina (BiH OG 19/01);

· Law on Accreditation Institute of Bosnia and Herzegovina (BiH OG 10/02);

· Food Act (OG BiH 50/04);

· Law on concessions (OG BiH 32/02);

· Regulation on the sanitary quality of drinking water (OG BiH 40/10);

· Rules on the conditions to be met by authorized laboratories for food testing and procedure for the authorization of laboratories (OG BiH 37/09);

· Regulation on natural mineral and natural spring waters (OG BiH 26/10).

Federation of Bosnia and Herzegovina

Administratively, Federation of BiH consists of ten (10) cantons with cantonal governments and ministries, and based on Law on Federal units, next administrative level are municipalities. There are 80 municipalities in Federation of BiH. The Constitution of FBiH empowers the Federal Government to make policy and enact laws concerning environmental policy, physical planning and constructing policy, and water management policy. The Parliament of FBiH has a power to enact laws to exercise responsibilities allocated to the Federal Government.

In regard to water management, the Constitution allows this responsibility to be exercised jointly or separately, or by the Cantons as coordinated by the Federal Government. The FBiH Constitution obliges the cantons and the Federal Government to consult one another on an on-going basis with regard to these responsibilities. The Constitution further requires the Federation to act with respect for Cantonal prerogatives, the diverse situations of the Cantons, and the need for flexibility in implementation when enacting laws and regulation binding throughout the Federation. 

Cantons in Federation of BiH are, as follows:

· Una-Sana  Canton
· Posavina Canton

· Tuzla Canton

· Zenica-Doboj Canton

· Bosnian podrinje Canton

· Central Bosnia Canton

· Sarajevo Canton

· Herzegovina-Neretva Canton

· West- Herzegovina Canton

· Canton 10
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Chat 3: Map of BiH, with administrative division in Federation of BiH

Based on above mentioned, water management is under entities’' institutions and laws. Institutions in Federation of BiH which are directly or only partially connected to water management issues are: 

· Parliament of Federation of BiH which is among the others, responsible for enactment of the Law on Water and Water Management Strategy of FBiH; 

· President of Federation of BiH who is, among the others, responsible for signing the decisions of Parliament of FBiH after the enactment of it, as well as for signing and ratification of international agreements;

· Government of Federation of BiH which is, among the others, responsible for conducting policies and enforcement of the Federal Government laws, proposing and giving recommendations in the field of legislation as well as for preparation of budget proposals to the Parliament of FBiH and adopting of river basin district management plans and directing it to the Council of Ministers for adoption at the level of BiH; 

· Ministry of Agriculture, Water Management and Forestry  which is, among the others, responsible for administrative, professional and other activities specified by laws related to the responsibilities of Federation in the field of water management; 

· Ministry of Tourism and Environment  which is, among the others, responsible for administrative, professional and other tasks specified by laws related to the responsibilities of Federation in the field of protection, preservation and improvement of the environment; 

· Ministry of Physical Planning performs administrative, professional and other tasks within the competence of the Federation of Bosnia and Herzegovina relating to planning and development, land use policy on the federal level, the development, implementation and application of the spatial plan of the Federation, the conformity of spatial plans of cantons with the spatial plan of the Federation , directing long-term development of the use of natural resources, geological exploration, development of basic maps of geophysical, seismic, geometric or mineral-geochemical, geomorphological, and other, development of geological background for urban planning, supervision of relevant sector institutions and other tasks stipulated by law. Ministry also provides Authorisation for the: 

· Development of planning documents 

· Designing 

· Building 

· Recognition of documentation 

· Certification of product 

· Fire Protection 

· Ministry of Health which is, among the others, responsible for administrative, professional and other tasks specified by laws related to the responsibilities of Federation in the field of sanitary safety of water intended for human consumption; 

· Administration for Inspection Issues which is, among the others, responsible for executing inspection of water resources use; 

· Agency for Watershed of Sava river and Agency for Watershed of Adriatic Sea  which are, among the others, responsible for conduction of water management activities which are specified and placed under their competences by Law on Water of FBiH and regulations enacted based on that law, including the preparation of management plans and programs of measures for watersheds under their competences; 

· Fund for Environmental Protection FBiH which is, among the others, competent for collection and distribution of financial resources for environment protection in the territory of Federation;

· Cantonal legislative and executive authorities which are, among the others, competent for water management activities prescribed by the Law on Water and cantonal regulations, providing of public water supply, wastewater collection and treatment and flood protection (rivers of II category) in the area of cantons. 

· City/Municipal legislative and executive authorities which are, among the others, competent water management activities prescribed by the law on Water and city/municipal regulations, providing public water supply as well as collection and treatment of wastewater in the area of cities/municipalities. 

Federal Ministry in charged for water management is Ministry for Agriculture, Water management and Forestry.  Water Management Sector carries out the following tasks:

· Preparation of strategies and development policies for water management, water management facilities and public water properties (in the field of water use, water protection and protection against harmful effects of water and water monitoring);

· Proposing development documents for the integrated water management (river basin management plans, programs of measures, flood protection plans, water pollution prevention plan, plans for water emergencies, droughts and erosion and other documents according to applicable laws) and monitoring the implementation of aforesaid documents;  

· Preparation of legislation and regulations and institutional arrangement in the field of water management within the competence of the Federation BiH;

· Participation in the process of drafting of budget proposal of the Ministry in the fields as covered by the Sector;

· Coordination of monitoring activities in water resources and preparation of information material in the field of water management;

· Guiding the development of water regime and water status through the identification and implementation of development projects and cooperation with units and services for the implementation of projects in the Ministry and with Federal Ministry of Finance, water management institutions and other institutions; 

· Carrying out concession granting procedures within the competence of the Ministry in this field;

· Carrying out activities related to international contracts, agreements, conventions and protocols in water management (Danube Convention, Barcelona Convention, Helsinki Convention, the Sava River Agreement, Water Management  Cooperation Agreement with the Republic of Croatia) and activities related to inter-entity cooperation according to Inter-entity Water Management Cooperation Memorandum, etc. ( taking part in the preparation, coordination and implementation of commitments taken in line with these documents together with country-level institutions and the institutions from the Republic of Srpska);

· Supervision of the activities undertaken by water management institutions at the Federation level (Water Agencies) and control of legality of documents issued by cantons and these agencies in administrative procedure; 

· Coordination with cantons in the field of water management;

· Other activities within the competence of the Sector.
As the territory of Federation of BiH is divided in two river basin districts, accordingly two water agencies are established in order to carry out specific tasks defined in Water Law. Those agencies are:

· Agency for Watershed of Sava river  (www.voda.ba) 

· Agency for Watershed of Adriatic Sea  (www.jadran.ba ) 

Water Agency in the area of its responsibility, among other things, performs the following tasks:

· Organizes, collects and distributes data on water resources in accordance with the provisions of the Water Law, including the establishment and maintenance of water management information system (IMS);

· Organizes hydrological monitoring and water quality monitoring, monitoring of ecological status of surface water, prepares a report on the state of water and propose the necessary measures;

· Preparation of a water management plan for the respective river basin district, organizes preparation of technical documentation for specific water management issues, and perform other tasks related to water management in accordance with the Law on Waters;

· Preparation of plans to prevent and reduce the harmful effects caused by floods, droughts, erosion of the banks of the water body and organizes the implementation of these plans;

· Manages public water resources in accordance with the Law on Waters;

· Take urgent measures to prevent or reduce the harmful effects caused by pollution incidents and prepare the plans for such measures;

· Issue of water acts in accordance with the Law on Waters;

· Provide expert opinions to the requirements for the issuance of water documents from the cantonal ministries for water;

· Provide expert water-related opinions on documents within the competence of other federal and cantonal ministries that they seek;

· Participate in the preparation of water sector policy and legislation related to water;

· Promote research in the field of water and sustainable water management;

· Organizing public awareness regarding sustainable use of water, protection of water and protection of water ecosystems;

· Participating in the coordination of the drafting and implementation of management plans with relevant organizations of the Republika Srpska in Bosnia and Herzegovina, and with the competent authorities in the field of international sub-basin of the river Sava and the international river basins;

· According to the decision of the Federal Ministry carried out activities related to the implementation of projects financed by international institutions or funded from the budget of the Federation;

· Undertake activities related to the collection of water charges and reporting to relevant institutions 

·  Other tasks stipulated by the Water Law and acts of Water Agency.
At the level of cantons, water resources management is under authority of cantonal governments and its ministries for agriculture, water management and forestry.  Cantonal ministries are, among other things, in charged for public water supply, collection and treatment of waste water and flood protection on II Category Rivers. Each canton has its own cantonal water law which precisely defined issues of interest for canton, and is in compliance with Federal Water Law. 

Municipalities / Cities have also specific tasks related to water management and it is regulated by their legal acts.  The provision of public water supply as well as the collection and treatment of wastewater is obligation of the city / municipality.

3. Local Laws
3.1 
Local Laws on Designing and Construction Works 

General characteristics of local laws which defined designing and construction works are:

· There is no jurisdiction of the state level institutions and accordingly no common laws which are in force on whole territory of BiH

· Authority in Federation of BiH is divided between Federal and cantonal institutions. At Federal level Ministry for physical planning is in charge; while at cantonal level exist also the same cantonal ministries. Set of laws at Federal level apply on the issues and structures of Federal importance, and each canton has its own laws in regard to designing and construction works which are applicable at the territory of canton. 

· Construction regulations in Bosnia and Herzegovina often represent an un-navigable maze for investors. The regulations are complex and differ depending in which part of the country one desires to construct something.

Federal Laws 

Ministry for Physical planning http://www.fmpu.gov.ba/ 

· Law on special planning and land use (“OG F BiH”, no. 2/06, 72/07, 32/08, 4/10, 13/10 i 45/10 )

· Law on construction products (“OG FBiH" no 78/09 )

Decrees:

· Decree on unique methodology for preparation of documents for special planning   (OG FBiH  no. 63/04, 50/07) 
· Decree on specific conditions  which companies and other legal entities have to meet in order to be registered for performing of professional activities on preparation of  planning documents (OG FBiH no 29/07 and 71/08 ) 

· Decree on content and carriers of the unique information system, methodology, data collection and data processing, and monotype forms for record keeping (OG FBiH, no. 33/07)

· Decree on Spatial Intervention and Buildings for which the Federal Ministry of Physical Planning issues urban permit and / or location information (OG FBiH no 32/14)

· Decree on technical features that buildings must meet in terms of security and the use and maintenance of buildings (OG FBiH no 29/07, 51/08 and 99/14
· Decree on the construction site, compulsory documentation at the construction site and the construction actors ("OG of FBiH", no. 48/09 ) 

· Decree on type, content, marking and storing, control and validation of investment-technical documentation (OG FBiH no 33/10 and 99/14
· Decree on standards, criteria and method of construction of shelters and technical norms for control of correctness shelters (OG FBiH no 21/05, 59/07)

· Decree on spatial standards, urban - technical conditions and norms to prevent the creation of architectural and urban barriers for persons with reduced physical capabilities (OG FBiH no 48/09)

· Decree on the performance of previous work investigating the character of the national monuments (OG FBiH no 36/08)
Rules 

· Rules on the method of closing and marking closed construction sites or buildings (OG F BiH ', no: 83/07)

· Rules on technical inspection of the building (OG of FBiH" no. 58/14)

· Rules on the technical qualities of the cements in concrete constructions (OG  FBiH" no. 38/08)

· Rulebook on technical qualities of chimneys in constructions (OG  FBiH" no. 49/08) 

· Rules on the technical characteristics  of steel and steel products to be installed in steel constructions (OG  FBiH no. 69/08)

· Rules on technical characteristics for construction products to be built  in masonry structures  (OG of FBiH no. 86/08)

· Rules on technical characteristics for construction products to be built in concrete constructions (OG  FBiH" no. 86/08)

· Rules on technical qualities for windows and doors (OG F BiH" no. 6/09)

· Rules on certification of construction products, materials and equipment that are in use or that are installed (OG FBiH", no. 23/09)

· Rules on the technical characteristics of the system of ventilation, partial air conditioning and air conditioning in buildings (OG F BiH", no. 49/09)

· Rules on the technical characteristics of the system for heating and cooling buildings (OG FBiH, no. 49/09)

· Rules on technical requirements for thermal protection of buildings and rational use of energy (OG FBiH, no. 49/09)

· Rules on geotechnical investigations and testing and geotechnical engineering (OG  FBiH no. 60/09)

· Rules on the conditions for carrying out the energy certification of buildings (OG FBiH, no. 28/10)

· Rules on the requirements for persons who carry out acts of conformity assessment of construction products (OG FBiH, no. 49/10 and 64/11)

· Rules on Conformity Assessment of Construction Products (OG FBiH, no. 88/10, 64/11 and 44/16)

· Rules on the labelling of construction products (OG FBiH", no. 88/10)

· Rules on technical approval for construction products (OG FBiH", no. 02/11)

· Rules on control procedure and manner of conducting the control procedure for construction products (OG FBiH, no. 28/11)

The guidelines in the field of civil engineering

· Guidelines for conducting energy audit for new and existing buildings with simple and complex technical systems (August 2009)

· Guidelines for disposal of construction waste (May 2009) 

For construction of structures of Federal importance, the investor is obliged to pass the following process:

· Urban consent

· Building permit

In order to get urban consent, the investor has to submit request accompanied by following documents:

1) Information about the building site;

2) Preliminary design that includes:

a. Technical description,

b. Layout,

c. All the bases of the building,

d. Section,

e. Facades;

3) Environmental permit (for construction for which it is prescribed by a special law);

4) Description of the request with the information necessary to determine urban-technical and other conditions.

The Ministry can demand other attachments depending on the complexity of the construction.

Urban Consent contains:

1) Information on the purpose, location and design of the building or other works;

2) A copy of the document which is a base for issuing of urban consent with the border of building site;

3) Consents and conditions for the construction issued by the competent bodies and services;

4) Urban and technical requirements;

5) The findings of the geotechnical testing soil (where necessary);

6) Environmental permit (for construction for which it is prescribed by a special law);

7) Special requirements prescribed by law or under the law;

8) Obligations toward neighbours and rights of others especially in relation to the rights of persons with reduced physical abilities;

9) Costs of landscaping , and the conditions for building site, if the construction is planned on undeveloped building land, as well as other obligations which are derived from the use of the relevant land;

10) Other information and conditions of importance to the construction.

Approvals and conditions for construction from items  2) to 9) of this Article shall be obtained by the investor and ones obtained they are considered sufficient for further process in obtaining the building permit, except for cases when a special law is applied. 

Urban consent is valid one year from the date of its issuing and in that period the investor has to submit request for building permit. 

Request for building permit shall be accompanied by:

1) Urban consent;

2) An extract from the cadastre - cadastral plot;

3) Copy of the land registry, contract or decision of the competent authority on the basis of which an investor acquired the right to use land, the partnership agreement signed with the owner of the land, and / or real estate, the concession contract entitling construction;

4) Three copies of the Main design;
5) Written report on the review of the main design in accordance with Article 81, paragraph 3 of this Act;

6) Written report and certificate on validation in the cases referred to in Article 81, paragraph 3 of this Act;

7) Study of research works, if the data have been used for the construction project, and technological study, if necessary;

8) Approvals and permits obtained in the process of issuing urban consent for buildings;

9) Other contributions determined by special law.

Building permit is valid for one year after date of issuing.

When the construction works are completed, the investor submit request for Inspection Certificate with the following documents: 

1) Copy of the building permit,

2) Copy of cadastre plan and layout

3) Written statement of the contractor on the construction works and conditions for maintenance of the building,

4) Written report on the supervision of construction.

Before issuing Inspection Certificate, Ministry establishes a commission for technical inspection of the building. 

Cantonal Laws
Canton Sarajevo- Ministry of physical planning, construction and environment protection

· Law on physical  planning (OG of Sarajevo Canton 7/05)

· Decree on urban technical conditions, spatial standards and norms for the elimination and prevention of the creation of architectural and urban barriers to the movement of disabled persons who use technical and orthopaedic aids (OG of Sarajevo Canton, 05/00)

Zenica-Doboj canton- Ministry for physical planning, Transport and Communications and Environmental Protection

· Law on physical planning and construction (OG of Zenica-Doboj Canton 1/14) 

Tuzla Canton- Ministry of physical planning and environment protection

· Law on physical planning and construction (OG of Tuzla canton 6/11, 15/13

Una-Sana canton- Ministry of construction, physical planning and environment protection

· Cantonal laws not available at web site

Central Bosnia canton- Ministry of physical planning, construction, environment protection, return and Housing Affair, 
· Law on physical planning (2014.)

· Law on construction (2014.)

Posavina Canton - The Ministry of Economy and Physical Planning

· Law on physical planning

Bosnian Podrinje kanton- Ministry for urbanism, physical planning and environment

· Law on physical planning and construction (OG of Bosnian Podrinje Canton, 9/13)

· Law on construction

· Rule on preconditions for designing companies to get licence (OG BPK 3/10 and 13/10)

· Rule on precondition for construction companies to get licence (OG BPK 4/10 and 8/10)

Herzegovina - Neretva canton - Ministry for construction and physical planning

· Law on construction 

· Law on physical planning

West Herzegovina canton - Ministry of physical planning, construction and environment protection

· Cantonal laws not available at web site

Canton 10 - Ministry of construction, rehabilitation, physical planning and environment protection

· Law on physical planning

· Law on construction

· Law on design control

· Rule on conditions for getting the authority for design control

· Rule on conditions and procedures of keeping building log

· Rules on the method and manner of  marking closed construction sites and buildings

In general all cantonal laws have to be harmonized with federal laws The fact that so many laws and sub lows exist as well as differences in number of cantonal laws, their titles, specific request which some cantons have  etc,  causes confusion and additional effort of companies that work in FBiH. 

For example, companies which bid for some work on the project of federal importance need to have federal licence for work. Some cantons do not request any licence for the work in their area, and some request cantonal licence as precondition to work. 

In regard to designing, federal law and some cantonal laws impose obligation of external design control (revision of design by other company), while some cantons do not request anything but internal design control (performed by experience engineer in the same company). 

All listed laws define same actors in process of designing and construction and content of designs as well as special conditions which have to be fulfilled in specific designs, as well as process of issuing permits (urban permit, building permit, technical inspection, inspection Certificate)

3.2.
Public Procurement Law 

The first Public Procurement Law (PPL) in Bosnia and Herzegovina was adopted in 2004 (OG BiH 49/04) and was in force in whole BiH. Advantage of the law was certainly fact that was in force in both BiH entities and District Brčko and that all public institutions were obliged to use and respect PPL.  Institution responsible for law enforcement is Agency for Public procurement. 

During the implementation period, some gained experience and wish to improve procurement process resulted in adoption of the new PPL.  New Law on Public procurement was adopted and put into force 2014. year (OG BiH 39/14).  Second reason for adoption of the new law was process of harmonizing with EU Directives on public procurement. 

The public procurement is one of the most important areas in the overall process of European integration. In this light, the decision stipulated by the new law on public procurement ensure complete application of the rules and requirements of the EU in terms of ensuring free movement of goods, people and capital, enabling  the continuity in realizing the principle of the open market, which is in accordance with Article 76 of the Stabilisation and Association Agreement.  By signing the Stabilisation and Association Agreement in June 2008 years, Bosnia and Herzegovina has made a commitment of further harmonization with EU legislation.

This new PPL is tremendously aligned with:
· Directive 2004/17 / EC of the European Parliament and of the Council of 31.03.2004, by which procurement methods are being harmonised for subjects in water sector, energy, transport and postal services and Directives and Regulations which amended this Directive 

· Directive 2004/18 / EC of the European Parliament and of the Council of 31.03.2004 on the coordination procedure of contracts awarding for public works, goods supply and services and Directives and Rules which amended this Directive

· Directive 2007/66 / EC of the European Parliament and of the Council of 11.12.2007, by which the Directive 89/665 / EEC and 92/13 / EEC were changed and amended regarding enhanced the effectiveness of review procedures concerning the award of public contracts;

The most important features of the new Act are: 

· Increased number of articles from  57 in the previous Law to 124 in the new Law, because many issues were not covered by Law or  by by-Laws 

· Harmonization with EU Directives

· Improvement application of the basic principles of public procurement: transparency, competitiveness, equality of bidders, economy and effectiveness

· Increased level of social control

· Usage of information technology

· Systematic improvement of capacity and work of all stakeholders of public procurement.
4. LOCAL SPECIFIC CONDITIONS 

4.1. Water Law 

Designing and construction in water sector have to be in line with provisions from water Law and all accompanying by lows. Water Law of FBiH is roof low, and cantonal governments are obliged to adopt cantonal water laws in line with federal law, but regulating the issues of significance for  canton. 

Water Management regulated by the Water Law FBiH includes: water protection, water use, protection against detrimental effects of water, and regulation of watercourses and other waters. The Water Law govern: water property and public water property, water structures, legal persons and other institutions competent for specific water management matters and other issues pertaining to waters in the Federation. 
The purpose of this Law is to ensure water management with a view to ensuring: 

1. Reduction of water pollution, achieving good water status and preventing water degradation;

2. Sustainable water use;

3. Equitable access to water;

4. Social and economic development;

5. Eco-system protection;

6. Reduction of risks of floods and other negative effects of water;

7. Public participation in water-related decision-making;

8. Prevention and resolution of conflicts related to the protection and use of water;

9. Compliance with commitments made in the international agreements which are binding on Bosnia and Herzegovina.

Water acts (permits)

Administrative water document - water deeds (acts) are regulated in the Chapter IX of the federal Water Law (articles 108-139). In order to ensure water management and equitable access to water to all legal and physical persons, this Law shall define the right to water by issuing of water deeds. For the purposes of Federal Water Law defined the following administrative documents - water deeds: 

1. preliminary water authorization, 

2. water authorization and 

3. water permit. 

The procedure of issuing water deeds is carried out in accordance with the rules defined by Water Law, with subsidiary application of the Law on Administrative Procedure (“Official Gazette of the Federation of BiH” number: 2/98, 48/99). 

Article 109 of the Water Law defines activities that are always subject to water deeds: 

(1) A preliminary water authorization, water authorization and water permit shall be obtained, regardless of their impact, for the following activities: 

1. abstraction of water in all economic branches and activities, including in particular: 

a. industry and energy generation, 

b. agriculture, 

c. water supply, 

d. service activities using water in their technological processes, 

e. tourism activities; 

2. discharge of wastewater into surface waters; 

3. indirect discharge of wastewater into groundwater; 

4. artificial replenishment of groundwater; 

5. extraction of material from watercourses; 

6. construction of facilities for utilization of hydroelectric power; 

7. permanent raising of water level with subsequent inundation of an otherwise dry land area; 

8. construction of flood defence structures; 

9. construction of transport links (roads and railways), including forest roads; 

10. construction of bridges or other structures over or in a watercourse;

11. construction or improvement of waste dumps; 

12. initiation of the procedure to issue concessions for water and water property; 

13. the transport of hazardous substances as well as products made of those substances, which find their way into water after use; 

14. regulation of watercourses. 

(2) In addition to the above mentioned activities, a preliminary water authorization, water authorization and water permit shall also be issued for activities which may: 

1. temporarily or permanently degrade the water quality, or impede the improvement of the existing quality; 

2. have an adverse impact on aquatic or semi-aquatic ecosystems; 

3. increase the risk of flooding or erosion; 

4. significantly reduce water quantities, change the morphology of a watercourse, impede the recreational use of surface waters etc. 

(3) The activities referred to in paragraph 2 of this Article shall be specifically defined in the regulation referred to in paragraph 4 of Article 107 of this Law. 

Preliminary water authorization is defined in the article 111. of the Water Law:

The preliminary water authorization shall define the applicant’s eligibility with regard to the right to water and manner in which this right is to be realized, and the requirements to be met by the documentation for the construction of new buildings or structures, the reconstruction or removal of existing buildings or structures and other activities which are not regarded as construction, and which may permanently, periodically or temporarily alter water regime. The preliminary water authorization shall be obtained as part of the procedure of issuing an environmental permit, and building permit for buildings or structures and activities which do not require an environmental permit, and as part of the procedure of issuing concessions for waters and water properties. The preliminary water authorization shall expire after the three-year period, if application for a water authorization has not been submitted. 

Preliminary water authorization and environmental permit are defined in the article 112. of the Water Law:

An environmental permit for facilities and plants requiring such permit under the Environmental Protection Law shall be issued on the basis of the preliminary water authorization for buildings or structures requiring a preliminary water authorization. The application for the issuance of the preliminary water authorization shall be submitted by the authority in charge of the issuance of environmental permits. 

In cases of facilities, plants or activities which shall be subject to the environmental impact assessment procedure before obtaining an environmental permit, the authority in charge of the issuance of water deeds shall take part in such environmental impact assessment on request by the authority conducting the environmental impact assessment procedure concerned and the application shall be accompanied by the environmental impact study in accordance with the provisions of the Environmental Protection Law. 

Before initiating the concession granting procedure, the authority in charge of issuing concessions for the use of water and water property shall obtain a preliminary water authorization from the competent authority. Once the concession granting procedure is carried out, the preliminary water authorization shall be transferred to the legal entity that was granted the concession concerned. 

Article 114 of the Water Law defines Water authorization: 

A water authorization shall be used to establish that the documentation attached to the application for a water authorization is in accordance with the preliminary water authorization, water legislation and planning documents. Construction or reconstruction permit under the regulations on spatial planning shall be issued following the issue of the water authorization for buildings or structures subject to water authorization in line with the Law. 

A water authorization shall be issued in accordance with the provisions of Article 120 of the Water Law, together with the certification of the construction documentation to confirm that said documentation has been prepared in accordance with the preliminary water authorization. A water authorization shall not be issued if the documentation for the construction or other activities is not prepared in accordance with the preliminary water authorization. A water authorization shall expire after a period of two years from the date of its issue if within this deadline the building approval has not been obtained and works have not started. 

Articles 115, 116. and 117. of the Water Law defines Water permit: 

Water permits shall be required for all buildings or structures and activities which are subject to the water authorizations. If due to changes in technology or other reasons, there is a subsequent change in the extent and conditions of water use, or in the discharge of wastewater into surface waters, a new water permit shall be necessary. 

The water permit shall establish the purpose, methods and requirements of water use, the operational regime of structures and plants, waste water discharge, solid and liquid waste disposal and other requirements. The water permit shall ensure that the requirements set out in the water authorization are met, and that the application for the water permit is accompanied by the regulation referred to in paragraph 6 of Article 20 of the Water Law adopted before the issue of the water permit. 

Water permits are issued for a limited time period, which shall not exceed 15 years. The right to water use or wastewater discharge, as acquired on the basis of a water permit, shall not be transferred to another legal or physical person. The issue of the building inspection certificate under the building regulations shall follow the issue of the water permit.

4.2. Strategic Environment Assessment and Environmental Impact Assessment
Environmental Concerns in Development of Plans and Programmes 

Environmental concerns in development of plans and programs in EU legislation is prescribed by the Directive 2001/42/EC of The European Parliament and of The Council of 27 June 2001 on the assessment of the effects of certain plans and programmes on the environment. Exercising the strategic environmental assessment (SEA) is mainly regulated by the Law on Environmental Protection (“O.G. of FBiH”, No. 33/03, 38/09) and Law on Physical Planning and Land Use  (“O.G. of FBiH”, No. 02/06 ,  72/07,  32/08, 4/10, 13/10 i 45/10). 

Law on Environmental Protection sets the general obligation of public authorities to ensure environmental assessment of potential impacts of plans and program developed by the public authority. Original text of the Law adopted in 2003 contained only two provisions regarding SEA. By these provisions an obligation of authorities in charge for spatial planning was established to take into consideration environmental aspects and potential impacts of spatial plans during the phase of their drafting. The Law also contained certain instructions and requirements regarding what should be assessed in a SEA process. However, it was questionable if it had been possible to implement such provisions and also what kind of procedure for application of SEA in certain cases had to be applied.

By the amendments adopted in 2009, an attempt was made aimed at clarification and at improvement of the effective SEA procedure. Regrettably, amendments adopted in 2009 did not provide for full or significant transposition of the SEA Directive into the FBiH legal system. The Law introduced definition of SEA that is in accordance with the definition from the SEA Directive. However the Law failed to provide for a comprehensive list of activities / plans and programs which should be under the regime of SEA. In article 14 of the Law on Amendments to the law on Environmental Protection, which amends Art 51 of the original text, an obligation for performing SEA procedure was provided for in case of plans and programmes in the areas of agriculture, fishery, forestry, industry, transportation, waste management and water management if these plans/programmes may have negative impact on the environment. This provision did not transpose requirements from the SEA Directive. Firstly, it did not address all plans and programs listed in the SEA Directive. Secondly, provision introduced a condition “if these plans have negative impact on the environment”. 

In Article 15 of the Law on Amendments (2009) which relates to the Article 52 of the original text of the Law set the list of what SEA should contain. That list of actions to be undertaken within SEA procedure failed to introduce obligation of a developer to include public in consultation on the proposed plan and program. The amendment also doesn’t mention report on public consultation to be submitted with the application for approval. 

Very poor legal basis (as provided in Law on Environmental Protection) met only very basic SEA Directive requirements, and provisions regarding SEA are still very far from full transposition of the SEA Directive. The Law on Physical Planning and Land Use in the FBiH Territory regulates general obligation of public authorities to prepare and implement spatial plans. Some other activities relate to sustainable use of the land. The provisions of this Law dealing with the procedure for designing and adoption of spatial plans addressed the issue of environmental concern, but do not provide for satisfactory legal ground for implementation of requirements of the SEA Directive. The Decree on unified methodology for development of spatial planning documents partially meets requirements of the SEA Directive by introducing the obligation that certain environmental concern has to be taken in consideration before plan is prepared and submitted to the official procedure. Decree itself regulates only methodology for preparation and adoption of spatial plans and is not mandatory in case of plans or programs related to some other areas. 

Generally, transposition of SEA Directive in FBiH is very limited. Legal provisions that exist in FBiH provides for exercising of SEA in a very limited number of cases. However, the new Environmental protection law has been drafted and should be adopted during this year. 

Environmental Concerns in Development Certain Projects 

Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment, amended by Directives 97/11/EC and 2003/35/EC and 2009/31/EC (hereinafter: EIA Directive) is the basic legal instrument of EU dealing with the process of EIA. 

Follows an analysis of transposition of the EIA Directive into the FBIH legal system. 

Transposition of the EIA Directive in legal system of the FBiH has been done mainly though: 

· Law on Environmental Protection; and 

· Rulebook on plants and installations for which Environmental Impact Assessment is obligatory (“O.G. of FBiH” No. 19/04); 

The Law on Environmental Protection sets main rules regarding obligation of the developer to start administrative procedure of EIA, and also sets to rules regarding the scope of an EIA. All procedural aspects of an EIA procedure have to be regulated by the Law itself. Procedural steps should comprise also all provisions related to access to environmental information, public participation in decision-making and access to justice. 

The Rulebook on plants and installations for which Environmental Impact Assessment is obligatory contains the lists of plants and installations that respond to lists in the Annex I and Annex II of the EIA Directive. 

RENA Reports on Monitoring of the progress of transposition and implementation of environmental acquis in Bosnia and Herzegovina, suggest that compliance of FBiH with EIA Directive is on a high level; at least much higher than is the case of SEA, as described above. 

The referred FBIH EIA legislation significantly transposes requirements of the EIA Directive. Firstly, FBIH responds fully to the requirement that for the projects listed in the EIA Directive Annex I a mandatory EIA procedure must be performed. FBiH also introduced obligation of a screening procedure for projects that are under certain thresholds and which are listed in the EIA Directive Annex II. Mentioned Rulebook on plants and installations contains provision related to a mandatory EIA procedure even for those projects that are not listed in the EIA Directive Annexes I and II, but due to the specific nature of site or other potential sensitivity of the project, the project may be observed through the EIA procedure. 

Main differences between legal acts in FBiH and the EIA Directive are gaps related to provisions that provide an obligation of authority to ensure free access to environmental information as well as to ensure public participation in the decision-making procedure, within the EIA procedure. 

FBIH Law does not introduce any public participation within the screening procedure. Only legal basis for potentially interested persons to be involved in this process is a general provision (one of general provisions; one of the principles) that public is entitled to participate in all procedures related to environment, to be conducted by administrative bodies. 

Issue on EIA is regulated by by-low published in the Official Gazette of FBiH no: 19/04, dated 24 February 2004. At the time when this by-low was published, competent ministry was Federal ministry for physical planning and environment. Sector of environment protection is now in Federal ministry for environment and Tourism. 

In the following text, some articles are translated in English, and in regard to listed plants and facilities, only those that are related to water management are written and underline. 

Environment protection is under jurisdiction of Federation of BiH and cantons, and accordingly there is set of lows at the level of FBiH, and each canton also has set of cantonal lows which are harmonised with federal lows. 

Pursuant to Article 117, paragraph 5 of Article 56, paragraph 1, and Article 68, paragraph 2 of the Law on Environmental Protection ("Official Gazette of BiH", no. 33/03), the Federal Minister of Physical Planning and Environment, issues

RULEBOOK

on plants which require an environmental impact assessment and plants and facilities allowed to be constructed and commissioned only if they have environmental permit

GENERAL PROVISIONS

Article 1

This Rulebook establishes:

Plants and installations or significant modifications of existing plants and facilities for which the Federal Ministry of Physical Planning and Environment (hereinafter: Federal Ministry) must carry out the procedure for environmental impact assessment in the process of issuing environmental permits,

· Plants and installations or significant modifications of existing plants and facilities for which Federal Ministry have to decide whether the environmental impact assessment is necessary in the process of issuing environmental permits,

· Plants and facilities for which environmental impact assessment is not required and can be built and operated only with a valid environmental permit issued by the Federal Ministry,

· Plants and facilities at risk of major accidents, which can be built and operated only with a valid environmental permit issued by the Federal Ministry,

· The content of environmental impact assessment studies 

Criteria for determining the need for carrying out an environmental impact assessment.

This Rulebook covers planned activities in the area which do not belong to the facilities and plants and whose implementation may result in a significant environmental impact.

Article 2 

For plants and facilities that do not require an environmental impact assessment, for plants and facilities below the thresholds established by this Rulebook and facilities and plants that are not included in this Rulebook, environmental permit is to be issued by the competent Cantonal Ministry.

Article 3

The plants and facilities for which environmental impact assessment is obligatory

For plants and facilities that are on the list of plants and facilities in Section 4 of this Rulebook, environmental impact assessment shall be carried out before issuing the environmental permit by the Federal Ministry.

Article 4

Production processes that must go through the procedure of environmental impact assessment are:

b) Energy Industry

4. Hydropower plants with an output of more than 5 MW for individual plants or more than 2 MW for several plants that follow each other at a distance less than 2 km,

b) Chemical Industry

c) Metal industry

č) Mineral industry

ć) Infrastructure projects

d) Solid Waste Management

dž) Water Management.
32 - Groundwater abstraction or artificial groundwater recharge where the annual volume of water which is abstracted or recharged is more than 3 million m3.

33 - Plants and facilities for the transfer of water resources between river basins where this transfer aims to prevent potential water shortages and where the amount of water that is transferred exceeds 50 million m3 per year

In all other cases, works for the transfer of water resources between river basins where the multi-annual average flow of the basin of abstraction exceeds 1,000 million m3 per year and where the amount of water transferred exceeds 5% of this flow In both cases transfers of piped drinking water are excluded.

34 - Wastewater treatment plants with a capacity exceeding 50,000 p.e. (population equivalent).

35. Dams and other installations intended to retain or permanent storage of water, where a new or additional amount of water held back or stored is more than 2 million m³,

đ) Extractive industry

e) Agriculture, Forestry and Water resources

f) Food industry

g) Textile, leather, wood and paper industries

h) Infrastructure and other projects

Article 5

Plants and facilities for which Federal Ministry will determine the need for environmental impact assessment 

For plants and facilities that are on the list of plants and facilities in Section 6 of this Rulebook The Federal Ministry will i determine whether it is necessary to conduct an environmental impact assessment or not for each specific case

Checking in paragraph 1 of this Article shall be made in accordance with the criteria set out in section IV of this Rulebook.

If the review shows that no environmental impact assessment is needed Federal Ministry issues an environmental permit based on the documents.

Article 6

Plants and installations for which an environmental impact assessment carried out on the basis of verification of the Ministry are:

a) Energy Industry

5. Hydropower plants  with the output more than 1 MW.

b) Chemical Industry

c) Metal industry

č) Mineral industry

ć) Agriculture, Forestry and Water

25. Intensive fish farming in the area more than 15 ha.

d) Extractive industry

dž) Food industry

đ) Textile, leather, wood and paper industries

e) Rubber industry

f) Infrastructure project

43. Construction of inland waterways channels and facilities for flood protection,

44. Dams and other installations designed for holding back or storing water for a longer period where the new or additional amount of water held back or stored more than 1 million m³,

47. Riverbed  work to prevent erosion and maritime works that can cause changes of flow  due to the construction of dikes, piers, docks and other facilities, with the exception of maintenance and reconstruction of such facilities,

48. Abstraction of groundwater or artificial recharge of groundwater where the annual volume of water abstracted or recharges equal to or greater than 1 million m³,

49. Installations for the transfer of water between river basins.

g) other projects

52.Waste water treatment plants with a capacity over 10,000 p.e. (Population equivalent)

h) Tourism and fun

Article 7

The production processes that do not require an environmental impact assessment for which the Federal Ministry issues an environmental permit

For plants and facilities that are on the list of plants and facilities in Article 8 of this Rulebook Federal Ministry issues an environmental permit.

The threshold values given in Article 8 of this Rulebook relating to production capacities or results.

In the case that an operator carries out several activities on the same site falling under the same list, the capacities of such activities are added together.

Plants and plant parts thereof that are used for research, development and testing of new products and processes are not covered by this list and do not require an environmental permit.

Article 8

a) Energy industry

b) Metal industry

c) Mining

č)  Mineral industry


ć)  Chemical industry

d)  Pulp and paper, wood and textiles

dž) Food industry and Agriculture

đ)  Surface processing

Article 13

A study on the on the environment impact assessment must contain as a minimum of:

1. Description of the proposed project,

2. Description of the environment that could be affected by the project,

3. A description of the likely significant effects of the project on the environment,

4. A description of measures to mitigate the negative effects,

5. Draft of basic alternatives,

6. Non-technical summary,

7. Indications of problems.

Establishing and Functioning of the Infrastructure for Spatial Information 

This part of horizontal legislation is regulated by the Directive 2007/2/EC of the European Parliament and of the Council of 14 March 2007 establishing an Infrastructure for Spatial Information in the European Community (INSPIRE). FBiH did not transpose yet requirements of the Directive. In spite of the fact that establishing of an environmental information system was provided for by the Law on Environmental Protection, and also that information system on spatial planning and land use was provided by the Law on land use in the territory of FBiH, these two information systems are not defined in the way to follow goals of the INSPIRE Directive. There is a need for setting out absolutely new systems, compatible with each other, aimed at providing adequate mechanisms and criteria for exchange of information in accordance with the objective of the INSPIRE Directive.

5. CURRENT SITUATION IN WATER SECTOR IN FBIH

Water management is under jurisdiction of entities and District Brčko. In Federation of BiH, responsibilities are divided between federal and cantonal levels, with set of responsibilities assigned to the municipalities /Towns. 

At state level does not exist any strategic documents except Roof Report of Bosnia and Herzegovina 2004 year , prepared as common document for both entities in order to be submitted in ICPDR (International Commission for the Protection of Danube river). Together with other countries in Danube river basin, BiH participated in drafting and adopting Danube river basin management plans.

BiH has signed and ratified many internationals agreements, and during past years, put a lot of efforts to fulfil its obligations towards international commissions. 

International river basin management plans in which BiH was participated are:

· Danube river basin management plans in 2009 and 2015

· Sava river basin management plan 2012

· Draft Trebišnjica and Neretva river basin management plan 2015

The most important and adopted document, at the level of FBiH in water sector is Water Management Strategy in FBiH for period 2010-2012.  Currently both water agencies in FBiH (Agency for Watershed of Sava river and Agency for Watershed of Adriatic Sea) have prepared River basin management plans for their river districts and Strategic Environment Assessments Reports, and have already finished public participation process. These documents have to be adopted by the government of FBiH . 

The international institutions have financed few significant planning projects in water sector in past few years in order to facilitate approximation to the EU acquis. 

5.1. Water Supply

Public water supply is under responsibility of local institutions (City/ Municipality/ Canton) which established Public utility companies to manage and operate water supply systems. Generally, the situation in this segment is not good taking in consideration main parameters: coverage with public water supply, water losses, conditions of water structures, level of water fees,  collection rate etc. 

Water supply systems are organized at municipal level without inter-municipal or regional associations. Due to this reason, the available quantities of water are unevenly distributed in relation to needs.

In Federation of BiH, population covered by public water supply systems is cca 60% out of total number. Rest of 40% is supplied by local systems or even individual sources. There is naturally huge difference between urban and rural areas in this matter. While urban areas have 90 % coverage by public system, that percent is only cca 25 % in rural areas. 

Total volume of abstracted water is cca 262x 106 m3 / year, meaning that gross consumption is 512 l/capita/day. Gross consumption covers following:

· Households and  public institutions consumption with included water losses

· Industrial uses

· Agriculture 

Based on data from public utilities companies, specific consumption is cca 120 l/capita/day for households and 64 l/capita /day for industry what means 184 l/capita/day in total.  Over 60% od total water consumption in Federation of BiH is used in four largest towns (Sarajevo, Tuzla, Mostar and Zenica). All other urban and rural settlement are using the rest quanity (39%). 

Public water supply systems use surface water and ground water aquifers for water abstraction. Over 85 % is coming from ground water resources due to the fact that it is usually high quality water which do not need prior purification. Exceptions are integranular aquifers in some areas with presence of iron, magnesium or ammonia that exceed water quality standards. Carst aquifers usually have good water quality which can be disturbed without purification. In some areas, in period of heavy rain and snow melting water quality deteriorated as municipalities did not apply sanitary zones protection what resulted in increased microbiological contamination and turbidity. 

Surface water is being used in percentage of 15 % and out of total 12 % is from rivers and 3% from lakes and reservoirs. Water quality at the intakes is not adequate and requires prior purification to be used as potable water. 

Regarding the water structures, generally the situation is not good in most of the public systems. Lack of maintenance, age of some structures, lack of necessary funds for maintenance, reconstruction and upgrading of the systems are common problems in municipalities. Water fees are usually very low and can hardly provide coverage of operational costs. That resulted in high percentage of water losses which in most of the public systems approximate to 50%. 

All of the above mentioned significantly influence service quality and if this situation is going to continue, public water service will be jeopardised. 

Rural water systems which are not under public utility management are huge issue in Federation of BiH. In accordance to Water Law every system with capacity over 10 m3/day (or supply more than 50 inhabitants) has to be legalized. Currently even the number of these systems is unknown. They are usually built without proper documentation; water quality control does not exist etc. 

5.2. Waste water collection and treatment

Situation in  BiH in regard to waste water collection and treatment is still on very low level although in last few years significant effort have been made. Coverage of population by sewage systems is less than 40% , systems are mostly combined with drainage of waste water and rainwater together. Most of the systems do not have waste water treatment plants and waste water is being discharged to the nearest river, usually in few discharging points.  The households not connected to public waste water systems have septic tanks and in most of the cases they are constructed in a way to allow infiltration of the waste water into underground. 

 In the last few years situation with waste water treatment has been significantly improved. It is estimated that after the completion of the trial run and commissioning of the plant for waste water treatment in Sarajevo, about 22% of the population will be covered by waste water treatment.

Also, in some municipalities construction of WWTP is on-going or in a process of planning. Currently, Mostar and Bihać are most significant WWTPs in construction (due to their capacity).  
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 Chart 4: Construction site of the WWTP in Mostar

 Table 1: Waste water treatment plants in operation: 

	no.
	Municipality
	Capacity PE

Connected
	Phase of treatm.
	Status 



	A/ Built / reconstructed  

     WWTP:
	
	
	

	1.
	Sarajevo
	600.000

410.000
	II 


	Trial run started in May 2016

	2
	Gradačac
	30.000
	II
	Functional

	3
	Srebrenik
	12.000
	II
	Functional

	4
	Trnovo
	5.000

2.500
	II
	Functional

	5
	Žepče
	10.000

5.000
	II
	Functional

	6
	Odžak
	10.000
	II
	Functional

	7
	Neum
	30.000

 5.000 *
	I
	*Functional, planed regional system for part of BiH and Croatia capacity 30.000 PE

	8
	Čitluk (+Međugorje)
	14.000
	III
	Functional

	9
	Grude
	2.500
	II
	Functional

	10
	Ljubuški
	6.000
	II
	Functional

	11
	Konjic
	15.000

5.000
	III
	Functional, constructed III phase for 5000 PE

	12
	Živinice
	40.000

25.000
	III
	Pre-treatment 40.000 and final treatman capacity 25.000 PE

	
	TOTAL
	527.000
	
	


It has been estimated that in the last three years in the area of the Adriatic Sea Watershed was spent about 28 Million EUR on water management and construction of water infrastructure related to the harmonization with the EU acquis. Most of the works relating to the construction of water supply, sewerage networks and waste water treatment plants. These activities are implemented mainly with the support of international financial institutions as follows: EIB (WATSAN project), the EBRD, the World Bank and the funds IPA EU. In the next three years, cca 23 Million EUR is planned to be spent (mostly EIB and EBRD projects) in this part of Federation BiH.

At the same time about 17 Million Euro was spent by the Sava River Basin Watershed for the same purposes. These activities are implemented mainly with the support of international financial institutions as the EIB (WATSAN project), the KfW, the EBRD, the World Bank and the funds IPA EU. In the next three years, 28 Million EUR is planned to be spent in water sector on project implementation. Also after the floods in May 2014, many donors support reconstruction and emergency recovery projects in the flooded areas with grants and loans (World Bank, EU).

During next six year it was planned to construct and reconstruct WWTP in the municipalities listed in the table.

Table 2: Planned and WWTP in construction 

	No
	MUNICIPALITY
	WWTP Capacity (PE)
	STATUS

	1
	Bihać
	60.000
	Under construction

	2
	Cazin
	30.000
	Documentation should be prepared 

	3
	Bos. Petrovac
	5.000
	Documentation should be prepared 

	4
	Orašje
	12.000
	Documentation should be prepared 

	5
	Lukavac
	16.000
	Documentation should be prepared 

	6
	Tešanj
	30.000
	Documentation should be prepared 

	7
	Doboj Jug
	2.000
	Documentation should be prepared 

	8
	Usora
	1.000
	Documentation should be prepared 

	9
	Velika Kladuša
	15.000
	Documentation should be prepared 

	10
	Jajce
	6.000
	Documentation should be prepared 

	11
	Mostar
	100.000
	Under construction

	12
	Čapljina, 

Livno, 

Čitluk, Međugorje, Konjic, 

Mostar Jug, Mostar Sjever, Neum 
	
	Construction and reconstruction of the sewage systems documentation should be prepared 

	13
	Široki Brijeg 
	8.500
	Reconstruction and improvement 

Documentation should be prepared 

	14
	Grude
	2.500
	Reconstruction and improvement 

Documentation should be prepared

	15
	Prozor
	3.500
	Documentation should be prepared

	16
	Čapljina
	16.500
	Documentation should be prepared

	17
	Livno
	18.500
	Documentation should be prepared


Beside those projects defined in the above mentioned water management Plans, reconstruction and improvements of the water supply systems and sewage systems in municipalities of the Federation BiH will be carried out within the WATSAN BiH Project and more information on the plans and status of the ongoing projects are available at web-page: www.watsanfbih.org.

5.3.
Flood protection 

Objectives and principles of flood protection management are defined by FBiH Water Law. All surface waters are divided in category I waters (which are under responsibility of Federal institutions) and category II waters (responsibility of cantonal institutions). Waters that belong to I category are listed in Law, while all other waters belong to II category. In Sava river basin, 15 rivers and 5 reservoirs belongs to category I and in Adriatic Sea basin it is 8 rivers and 8 reservoirs.  All natural lakes and wetland belong to category I. 

Flood protection structures which are of importance for Federation of BiH, are under the responsibility of two water agencies established at the level of main basin districts (Sava and Adriatic Sea water agency). Agencies are in charged to provide regular maintenance of the structures, as well as all necessary work in regard to reconstruction and upgrading the flood protection system. The most significant flood protection structures were built at Sava River, as the biggest river in BiH, and the only one that can cause last longing floods. All other rivers in BiH have different flow regime, which is characterized by sudden rise of water level and relatively short period of duration. Characteristic of most flood protection structures is that they are constructed in narrow urban zones and do not have possibility to be operated with (embankments, regulations etc.).  Maintenance of constructed structures is responsibility of municipalities/ cities, regardless of river category. 

6. Donors / IFI in  BiH and their Activities in Water Sector 

According to the Donors Report prepared by BH Ministry of finance and treasury for 2015 official development aid for Bosnia and Herzegovina in 2015 was €495.31 million, €177.68 million was allocated as grant while €317.63 million represent loans from different financial institution. The largest share of international aid was given to the Competitiveness and innovation sector (39%), Transportation sector (23%) and Environment and climate policy sector (16%) that includes water sector. In the Environment and climate policy sector the most active donors in 2015 were: Sweden/ SIDA, Japan / JICA, EU, SAD / USAID, UNDP, World Bank and GEF trough the World Bank, UK, Norway, Slovenia, Check Republic, Hungary, UNICEF, Croatia, Germany, Italy, EIB and EBRD. 

Overall disbursed donors’ funds in Environment and climate policy sector in 2015 were €85.13 million, €27.95 million as loans and €57.18 million as grants. The link to the projects is available: http://dmd.donormapping.ba/dmd/faces/dmdPublicStart.

Lot of donors are still implementing projects that were prepared to support reconstruction and recovery after floods in May 2014. World Bank provided soft loan and EU grant funds, but there were many other countries that supported reconstruction activities through the bilateral aid.

It is expected that future investments in water sector are financed partly through the loan of European Banks (EIB, EBRD, KfW) or World Bank and partly through the EU grants and/or local contribution. 

Additionally, financing of the water sector in Federation BiH is defined by entity Water Law. In accordance with the law, basic revenues in the water sector are provided from the following sources: General water fees; Special water fees; Budgets of FBiH, cantons, cities and municipalities; Credits/Loans; Funds provided by special law; Donations and other funds in accordance with applicable laws. 

Collected funds are distributed on the following basis: 40% competent water agency; 45% competent cantons; 15% Fund for Environment Protection FBiH.
    7. Activities of foreign Design and Consulting Companies in BiH

According to the Water Law of Federation BiH (article 120) each company that prepares documentation (project design, studies, etc.) that will serve to the investor to obtain necessary water permits (acts) in Federation BiH should be certified, based on the conditions and criteria defined in the “Regulation on conditions and criteria to be fulfilled by a legal entity for documentation on the basis of which the water acts/permits are adopted” (“O.G. of FBiH”, No. 17/08). By this regulation foreign consulting and designing companies in the water sector cannot be certified in Federation BiH if they are not official registered. To be able to provide consulting and designing services in the Federation BiH, foreign companies should certified the prepared documentation by a certified company (from the list A or B) in BiH. List of certified companies are available at web-page of the Federal Ministry for Agriculture, Water Management and Forestry. This also applies in the cases when international tenders are prepared and published. 

However, concerning foreign companies that are applying for construction works and supervising of the construction works in water sector there are no such restrictions for their activities. 

Project WATSAN FBiH

Federation of BiH suffers from public health and environmental impacts due to poorly developed water and wastewater infrastructure. 60% of the Federation BiH population currently has access to public water supply, 33% to the public sanitation system, and nearly 2% was connected to waste water treatment plants at the time when project was initiated. With the apparent need for improvement in this area considering the above statistics, Project WATSAN FBiH was initiated to respond to needs of the FBiH municipalities for improvement of water supply and public health situation, with reduction of water pollution through collection and treatment of waste waters that are presently discharged directly into environment without any treatment. 

Project is consisting of investment municipal schemes to be carried out by the municipalities from FBiH included in the Project, through the FMAWF and FMF, using the loan funds in the amount of EUR 60 million and the equal amount of municipal contribution funds, which according to the Contract totals 121.3 million EUR.

7. Barriers in the country for the implementation of NISPAcee Manuals and how to overcome them 
Several key limitation factors have been identified for the further development of water sector: 

1. Lack of sufficient number of experts in competent institutions, 

2. Lack of financial resources 

3. Lack of adequate planning documents). 

Additionally constrains in the water management sector could be summarized as: 

Administrative and institutional issues/problems

· Lack of harmonization of water legislation and planning documents with policy and legal acts of EU;  

· Insufficiently precise distribution of competences and responsibilities between state and entity ministries and unclear definition of distribution of competences and responsibilities between entity and cantonal/municipal administrative authorities; 

· Unclear definition of inter-sectoral cooperation and responsibility between water sector on one hand and environment protection sector, spatial planning, communal economy, industry, transport, agriculture, forestry and tourism on the other hand; 

· Inadequate tariff policy which is imposed by local government to communal (utility) enterprises; 

· Direct dependence of communal enterprises administrations on local levels of political authority;  

Technical issues/problems

· Lack of design and documentation 

· Poor project preparation 

· Lack of the knowledge in designing of WWTP

· Problems with solving land acquisition issues 

Socio-economical issues/problems

· Insufficient financing of water sector and inadequate tariffs and fees for water services; 

· Inadequate use of economical instruments in water resources management (e.g. public-private partnership, trade with allowed quotas for water use); 

· Precise defining of conditions for signing concessional contracts in accordance with new legislation; 

· Lack of professional personnel particularly on local level; 

Having all above mentioned in mind it is clear that preparation of the NISPA Manuals could help to the water sector in the future development and project preparation and implementation. However, the implementation of the Manuals could face some barriers such as:

· Lack of good trainers that could present the knowledge and content of the Manuals;

· Unqualified participants attend the training with inadequate interest and basic knowledge of the subjects; 

· Lack of the mechanism to implement knowledge presented in the Manuals and the training into the praxes;

· Resistant to the changes and lack of the support by the authorities to implement improvements at the local level;

· Misunderstanding of the subjects and implementation of the knowledge.

· Lack of inspectoral cooperation to prepare regulation that might be necessary to transpose requirements defined by the Manuals and training (physical planning, environment water sectors);  

Section II. - Theoretical framework in Tendering Procedures
1. Tendering Procedures in Construction Projects
Tendering is the process used by many construction Clients to obtain the programme and price for building a project. It typically consists of three parts: 

i) deciding on the type of Contract and the terms and conditions that would form the basis of the contractual relationship and under which the Work will be done; 

ii) selecting the most suitable Contractor given the budget and time available; 

iii) and establishing the Contract price. 

Tender Documents

The Tender Documents of a project should typically contain the design and specification of what the Client wants to build. It is the same documentation that a Contractor (Bidder) needs to calculate and offer a price and programme for a project. Tender Documents also help to obtain competitive tenders that can be evaluated objectively to select a suitable Contractor.

Poor specification writing, disparities between Bill of Quantities (BoQ) and drawings and specifications, and poorly prepared Tender Documents are common problems associated with Tender Documents. Poor quality Tender Documents can lead to inaccurate estimates, higher margins in bids, Claims and generally to disputes. Other investigation indicated that major problems associated with quality of information in drawings, specifications and Bills of Quantities included missing information, late information, wrong information, insufficient detail, impracticable designs, inappropriate information or unclear information, provisional information, poorly arranged information, uncoordinated and conflicting information. 
Hence, the clearer the Tender Documentation, the more straightforward the construction process will be and the lesser the cost of tendering will be to a Contractor. The time spent by estimators writing assumptions, specifications and doing guesswork clearly adds to the costs of tendering.
A mismatch of documents with no proper order and structure leads to uncertain Bids with higher Bid prices. Most documents received nowadays are not to the standard and clarity needed to give an unqualified, good and competitive Bid. 
Accurate and timely information is critical of the each stage of the process, and lack of effective information systems is a main cause of procurement delays and inefficiencies. The related information system must be able to:

· produce information for quantifications and Tender Documents; 
· issue notifications of Award;

· track order status and compliance with Contracts terms;

· manage communications with Contractor.

Some global procurement mechanism as UNDP, Supply Chain Management System etc. used negotiations as a primary tactic to established Contracts on high-used and high-cost items. These system need to ensure multiple source options to assure steady supply. However most modern Laws and regulations covering public-sector procurement require competitive procurement methods. Negotiation can be legitimate when only a few suppliers are available on the market.

Almost all procurement Laws and regulations are based on previous Laws developed in and for the Country. Therefore questions of which system of Law applies often arise - especially in the cases for project financing from EBRD, UNDP or other resources or Donors. The matter becomes particularly important if a disagreement arises. The best example is application of FIDIC Contract in countries all over the World due to a fact, that FIDIC conditions have roots in Commonwealth Law.

Procurement Processes and Standard Documents

The preparation of Tender Documents and the selection of the appropriate Tender Procedure and methods are critical tasks in procurement also for municipality infrastructure projects in BiH.
However any changes or variations to the Tender Procedures must:

• be based on the merit of the Bid;

• not give preference to any Bidder; and

• minimise any unnecessary costs for a Bidder.

In making changes, Contracting Authority must consider the risk that Authority may be made liable to compensate Bidders who might be negatively affected by any changes.

The need for consistency

To be fair all Suppliers and Bidders should be given the same commercial information and guidance and instructions during the Tender process. Procedures, rules and Bid evaluation criteria need to be applied consistently to the different Bids to prevent any actual or perceived discrimination or preferential treatment. Consistency of this kind can best be maintained where clear procedures are documented in advance, where Staff are fully trained in them, and where there is strong continuity in the people who make up the Tender project team and advisers.
Planning the Tender

Tendering is a vital part of the company’s activities. It is therefore important to plan the Tender properly and to carry out a systematic scrutiny of the Tender Documents - irrespective of project size, contract/tender form and the extend of ‘own production’. The company shall develop its own procedures with respect to legal and technical scrutiny as well as risk assessment. Likewise, the procedures for building Site inspection in connection with the Tender have been established.  
2. Principles of Public Procurement 

General Principles

Generally, the following principles will apply for Tendering Procedures not depending on two different Procurement Methods will be used in these Guidelines:

i)  value for money - procuring goods and services at optimal cost, having regard to issues such as   

     policy, performance standards, Risk Management and life cycle costs;

ii) open and fair competition - maximising the opportunity for firms and individuals to compete for    

     business;

iii) accountability - allocating responsibility for compliance with policy and adoption of best practice;

iv) Risk Management - adopting management strategies to minimise risk in Tendering and Contract    

      Management;

v) probity and transparency - ensuring fairness, impartiality, consistency and transparency in all stages    

     of the tendering phase;

vi) local industry participation - using local producers whenever and wherever they offer best value 

      for money;

i) minimisation of tendering costs - ensuring that consideration is given to the costs of tendering.
Importance of the Standard Tender Documents

It is unfortunate that many public entities do not spend enough time to acquaint themselves with the content of the Tender Documents (TD). 

In the Tendering Procedure, it is recommended that Procuring Entities use the Standard Tender Documents (STD’s) which aims at:

a) increasing predictability and uniformity in the tendering process,

b) increasing efficiency of the tendering process and reduce costs,

c) reducing unresponsive bids and thus increasing competition; and
d) reducing preparation and review time of the TD.

Tendering is one of the stages in construction procurement that requires extensive information and documents exchange. However, Tender Documents are not always clear in practice. The aim of this document was also to ascertain the clarity and adequacy of Tender Documents used in practice. The quality of Tender Documents is still a problem in construction despite the existence of standards like EU document PRAG that are meant to help in producing clear and consistent project information. 
The poor quality of Tender Documents is a source of inaccurate estimates, Claims and Disputes on Contracts in many construction projects. Particular savings are made by having standard tender response formats across all BiH Government legal services panels coordinated across government as a whole.
     The competitive Tendering Procedure 
The main objective of the Tendering Procedure is to ensure the “best fit” Contractor is selected to supply Works and/or services to the Client which offers best value for money. Such a Supplier is likely to be sound commercially, technically competent, financially sound and perceived as best for the task. 

Basic rule in Public Procurement - Value for Money
Value for Money (VFM) is defined as the optimal combination of whole life costs, service delivery and quality necessary to meet the end user’s requirements. Meeting the end user’s requirements is fundamental. End users are not usually the purchasers themselves and their needs must be tested critically for cost effectiveness. To ensure best VFM in Procurement the relevant factor is whole life cost. 
Whole life cost takes into account all aspects of cost over time, including capital, maintenance, management and operating costs, whenever they fall. It is Government policy that purchasers should also use their commercial influence to help improve the competitiveness of suppliers, e.g. by ensuring that the products, processes and services which they buy, as far as possible, reflect the requirements (in terms of quality and price) of world markets. Suppliers should not be put to unnecessary costs through casual enquiries for bids. All procurement officials are responsible for ensuring that best VFM is achieved throughout the Procurement Process.

In the case of construction projects, VFM relates both to the functionality and building quality of the finished building/structure, and to the quality of service provided by the various Consultants and contractors engaged by the end user. The former may include several factors such as: design aesthetics; appropriateness and sensitivity to surroundings; ease of maintenance; adaptation to suit future Client requirements; and impact on the wider environment. The latter should take account of the particular abilities, skills and strengths of potential service providers, including their aptitude for providing innovative solutions and for working effectively alongside the other team members.

Goods and services should be acquired by competition unless there are convincing reasons to the contrary. Competition avoids any suggestion of favouritism and the encouragement of monopoly; it also helps promote efficiency and economy. The form of competition should be appropriate to the value and complexity of the goods or services acquired. It is a policy principle that procurement should be undertaken through open competition. Purchasers, in consultation with customers, are responsible for identifying suppliers most likely to offer best VFM and for encouraging them to tender.

Whole Life Cost

Contracting Authorities, whenever initiate procurement, shall take into account the whole life cost of the contract object, in order to strategise better what to purchase. The concept envisages all of the ownership costs related to a building or facility throughout its lifetime, comprising: its purchasing (including design, other consultancy, construction and equipment fit-out); its operational and running costs (including energy use, maintenance and replacement of equipment or components); and its disposal costs.
Tenders and Quotes

Government agencies use a range of instruments to obtain legal services. Typically, these have been developed on an agency-by-agency basis. Request for Tender (RFT) documentation is used when establishing panels and Request for Quote (RFQ) documentation may be used when approaching an existing legal services panel to provide services in relation to a particular matter or type of work (i.e. high volume work). This documentation can be standardised across government. The Legal Management or Services Unit is responsible for the centralisation and standardisation of procurement documentation to reduce duplication and save valuable resources.

3. Tender Methods and Process

Contracting Authority should select a Tender Method and process that suits the Procurement, its level of risk, is timely, avoids creating unnecessary costs for Tenderers and safeguards the security and confidentiality of all Tenderers.

Subject to legislative requirements, the Tender may be let by various procedures of which the most commonly used are: 
i) Open Tenders;

ii) Selected Tenders and; 
iii) Preregistered (Selective) Tenders.

Open Tendering requires the Principal to advertise the “Invitation to Tender” in a relevant newspaper, provide pertinent project details, invite the public to Tender and inform prospective Tenderers of the closing place, date and deadline of tender submission.

Selected Tendering follows the same general procedure as Open Tendering with the exception that only those tendering organisations that have shown prior competence in similar projects may tender the project.

Alternatively, the tendering organisation may acquire this status by submission and acceptance by the CA of information relating the organisation’s ability to execute similar projects. Such information would be furnished and accepted prior to the Principal Inviting a Tender. A register is maintained by the CA and regularly reviewed. Organisations are invited to Tender as Work is required after reference to this register.
Pre-registered (Selective) Tendering is a two-stage process involving an advertised invitation to respond to an Expression of Interest from interested Tenderers in lieu of an invite to tender. The CA will use an “expression of interest” process before it invites tenders. The CA will advertise publicly the purpose and nature of the Contract or project and the date by which it will invite Tenders. The aim at the expression of interest stage is not to elicit Tenders, but rather to assess the capacity of the respondents to undertake the Work or project, and to refine the specifications. 

The CA will make the evaluation criteria for registration available to all respondents and such criteria should include:

i)   financial capacity;

ii)     organisational capacity;

iii)    performance capability as evidenced by references;

iv)   resource availability;

v)   occupational health and safety management;

vi)   environmental management;

vii)   quality management;

viii)   project management;

ix)   relevant experience; and

x)   compliance with this Guide.
The CA may invite tenders from some, or none of the registrants, by the advertised date. If the CA does not invite Tenderers by that date, it will write to all registrants advising when tenders are to be invited.

Respondents who are not invited to Tender will be advised in writing. The CA will use this list of registrants to invite tenders for the advertised contract or project only. Conditions of tendering shall be the same for each Tenderer on any particular tender process. All requirements, including the criteria for tender evaluation, shall be clearly stated in the conditions of tendering.
Goals of Pre-registered Tendering

The main goal of Pre-registered Tendering is to select from a total of 10-12 companies with comparable references, experience in the region and capacity options finally 3-5 companies which fully meet CA requirements. During the next stage only eligible companies will be entitled to apply their bids. 

Generally contractual arrangements set out the legal relationship parties wish to establish and hence creating rights, obligations and procedures for resolving contractual disputes. The important role plays also selection of appropriate procurement method in line with the project needs.
The Tendering is suitable for projects which programme requirement does not allow sufficient time to complete Design Works before Contractor selection. The circumstances that may bring this situation about include projects where: 

· the benefits to be accrued from early start and shorter construction time exceed the likely risks of commencing the Work on half-completed Design information;
· early Contractor involvement to advise on buildability, design and programming is required  

· separation of design from construction is impractical;
· price is only one of the criteria for selection and design input from the Contractor is required.

The Pre-Registered Tendering system involves competitive selection of Contractors in the first phase and negotiations in the second, however the short-listed Bidders will be not integrated into the design team. In the second stage only short-listed companies (5-7 Tenderers) will receive a complete Tender Documentations with drawings, BoQ, Technical Specifications etc. 

The factors that may influence Contractor selection under this method include the following selection criteria:

· experience, technical knowledge and ability to execute the Work;
· capacity, in terms of physical resources (workmanship, plants, productions, factories), human resources (quality of management, staff, technicians, technical knowledge and experience in the office and on site);
· reputation based on past performance Contracts, number of projects successfully completed, speed of construction, after- contract services;   

· length of time in business, current sound financial and trading position, business relationship, categories of Clients (private, GO), type of projects in which Contractor specializes (industry, civil engineering, Plants); 

· structure of proposed sub-contractors, JV or other entities will be involved on Project;
· non-economic factors with influence on Contractor´s ability to perform the Works.
The factors which influence the choice of appropriate contractual arrangement include:

· size, nature and complexity of development;
· dates for commencement and completion;
· adequacy of construction information on which to establish Client´s cost limit;
· availability of valid and adequate construction information on which to obtain tenders;
· the scale of changes the Client is likely to effect during the construction phase;
· requirements of Client´s Risk Management;
· avoidance of variations to the Works and where unavoidable, kept to a minimum.

Therefore under the FIDIC Conditions, P&DB Contracting Authority (CA) shall prepare and present non-restricted one-stage Tendering Procedure; the candidates should meet the following criteria, could be used as well for EU financed projects: 
· the capacity / capability;
· references of energy and water sector;
· international reference list;
· appropriate insurance for Works and Design Works;
· ability to become bank guarantee by international recognised Bank;  

· ability to build in local conditions as a Main Contractor or Leading Company in JV.

The combination of two-stage Tendering Procedure with subsequently negotiations in connection with Standard Contract Conditions are summarised in a form of advantages as follows:

· overlapping of design and construction phases as time-saving method with attendant savings in cost;
· reduction of CA risk regarding Design responsibility;
· early start on site may be achieved;
· the Contractor´s skills and work experience are made available to the design team;
· all important project details are discussed during the negotiations, thus effecting a rational price;
· early Contractor appointment in the design phase leads to a beneficial contribution;
· the CA obtains the Contractor he prefers as the Contractor is selected for ability as well as price.

Principles and methodology of Tender Documents is visible in table below. 
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4. Tender Documentation

Tender Documents are the written details of the Goods and Services required and should include a copy of the proposed Contract between the CA and the Contractor. For civil engineering Works, there will be copies of plans, drawings and specifications and where appropriate, a Bill of Quantities (BoQ). The drawings, specifications, Bill of Quantities and/or Schedule of Rates and Prices, Letters of Agreement will form the basis of the contract between the CA and the Contractor.
Tender Documents should specify the CA requirements clearly and indicate the criteria for evaluation, including the weighting given to each evaluation criteria. All parties should have regard to the costs of tendering to the industry and the community at large, and avoid calling repeated rounds of tendering.
The tender documentation should specify the timelines for the acceptance of Tenders and notification of the successful Tenderer. Where these timelines are to be altered, the Tenderers should be notified accordingly. If there are to be significant delays then Tenderers are to be given the opportunity to vary their Tender.
The following information should be provided in any invitation to Tender:

i) name and registered office of the CA, Architect, quantity surveyor and other major Consultants;

ii) the proposed contractual obligations of the parties, ie, type of Contract and any special conditions being contemplated;
iii) full details of Work for which the Tender is called, ie: location of site; and general description of Work and some indication of size, including specific requirements;

iv) a Bill of Quantities, if appropriate (where quantities are provided by the CA they shall be measured in accordance with used methodology in the country)
v) the specific time for construction;

vi) all known information that may affect the risks of the project;

vii) any supporting information required from Tenderers;

viii) the person to provide additional information on behalf of the CA;

ix) sufficient detail to avoid undue design and documentation Work prior to the selection of a Tender, unless the CA offers to pay;

x) the method and time of lodgement and, in the case of public opening of Tenders, details as to the time and place of public opening;

xi) what provision is made for rise and fall in prices,

xii) whether allowance has been made to address significant movements in costs of consumerables and materials due to global factors;
xiii) how provision is made for inclement weather;

xiv) how liquidated damages and latent conditions are to be applied;

xv) industry standard conditions of tendering, with special conditions only where necessary;

xvi) any special conditions or obligations under the contract that are not part of the standard conditions;

xvii) guidance to Tenderers on the selection evaluation process;

xviii) indicative timelines for the evaluation and acceptance of the Tender;

xix) advice as to whether Tenderers will be reimbursed for the reasonable cost of preparing tenders for substantial design and construct projects; and
xx) any test results associated with the project.
Specifications, Technical Specifications 
The Specification is a most important section of the Invitation to Tender Documentation, both for the purchasing organisation and for potential Contractors, since it is the Specification which sets out precisely what characteristics are required of the products or Services sought. Especially for FIDIC P&DB projects as well as for other projects based on similar conditions, is Technical Specifications (TS) crucial as a part of Employer´s Requirements (ER).

There are two main types of Specification - the “functional” Specification which sets out the functions that the Works and/or Services are expected to fulfil, including the performance to be achieved, and the “technical” Specification which stipulates the technical project characteristics. 

As a general rule, the specification should include expected performance or output but should not necessarily define how this should be achieved. To do so may lead to more costly solutions to the purchasing organisation’s requirements than might be proposed by potential Suppliers. 

The following is a check list of some of the aspects which, depending on the nature of the requirement, might need to be considered for inclusion in an invitation to Tender: 

• the scope and/or functions of the Work or Service required 

• the output required 

• the quality expected 

• estimated maintenance requirements when appropriate 

• the expected Contract amount 

     • any standards required to be achieved, or applied timescales 
• start date required 

• finish date if “time is of the essence” 

• a schedule of deliveries 

• any inspection required and at what stages 

• details of free issue materials 

• accommodation details for installation 

• insurance cover required for contractors 

• costs in use of components or complete product where appropriate 

• response times 

• details of measurement of the Work. 

The following details must be included: 

• interfaces - the name of the person in the purchasing organisation who will have responsibility, on behalf of that organisation, for aspects of either the Tendering Procedure, or for aspects of the management of any resulting Contract, should be given. Equivalent contacts at the Supplier are also required;

• resource specialism - particularly where overseas companies are concerned, the professional qualifications of all participants should be required, and details of any standards involved, such as ISO or EN standards. Any compatibility with existing equipment, even if included in the specification, should be highlighted; 

• objectives of the requirement - it can often be advantageous to alert potential Contractors to how or where precisely the requirement fits into your enterprise or process. When nearing completion of the Tendering Procedure, it can be of assistance to invite Tenderers to view the location or existing process; 

• clarity - the prospective Contractor’s role should be clearly stated, and all terminology properly defined;

•  completeness - to ensure the Works or Services supplied operate as expected, details of any ancillary  Works required for satisfactory installation and working should be given in detail;
• measurability - details of any measurable outputs should be described, as well as who will do the measurement, and the reporting process to be used. 

Quality standards must be clearly defined to ensure there is no ambiguity, particularly between the requirements set out in the Specification and information provided through any discussions or other documents. All critical aspects of the Contract should be identified and it might be necessary to determine and show how they will be identified and measured. It could be that Approval of a quality plan is a condition of Contract and a requirement for assessment of the Bids. 

The sort of information which might be included on a quality plan is: 

• the named people involved in implementing the quality plan;

• how the Contract will be monitored, measured and reported upon;

• the procedures and controls in place;

• the quality of materials and how these are to be defined; 

• how the Service or materials will be provided;

• the method for resolution of difficulties or disputes;

• details of any improvements incorporated or proposed. 

All documentation must clearly detail the responsibilities of the Client and Contractor with respect to testing and/or acceptance of the Works or Service on completion of supply. When drawing up a specification and/or Contract details the need for competition must be maintained. As an example, gains anticipated during the life of the project or process, or from more efficient equipment, must be considered when preparing any specification or Tender where the exercise is a retendering one. 
5. Ethics in Public Procurement
The Code of Ethics in public procurement identifies three main categories as the follow:

i)   confidence in the public Procurement Process;

ii)  professionalism of Employees;

iii) quality of execution.
To accomplish these goals, the fundamental basic principles of impartiality, independence and integrity apply, and should be followed at all times. This means that:

i) no suspicion of conflict of interest should be existent;

ii) corrupt practice should be immediately reported;

iii) no impression should be given that actions will be influenced by a gift or favour;

iv) dealings with Tenderers must be honest, fair and even-handed.
All Employees involved directly or indirectly in the Procurement Procedure are subject to the following:

a) they shall not engage in personal, business or professional activity nor hold a financial interest that conflict with the duties and responsibilities of their position;
b) they shall not solicit, accept or agree to accept any gratuity for themselves, their families or others, which results in personal gain, and which may affect their impartiality in making decisions on the job;
c) they shall not directly or indirectly use, take, dispose of, nor allow the use, taking or disposing of any property or resources belonging to any Contracting Authority.

In addition to the exclusion criteria of Tenderers, the Contracting Authority must exclude candidates in the circumstances described below:
i) conflict between consulting activities and procurement of Goods, Works or Services: a firm that has been engaged by the Contracting Authority to provide Goods, Works or Services (other than consulting Services) for a project, and each of its affiliates, shall be disqualified from providing consulting Services related to those Goods, Works or Services. Conversely, a firm hired to provide consulting Services for the preparation or implementation of a project, and each of its affiliates, shall be disqualified from subsequently providing Goods, Works or Services (other than consulting Services) resulting from or directly related to the firm’s consulting Services for such preparation or implementation;

ii) conflict among consulting assignments: neither Consultants nor any of their affiliates shall be hired for any assignment that, by its nature, may be in conflict with another assignment Consultants;

iii) relationship with the Contracting Authority’s Staff: (including their Personnel and Sub-Consultants) that have a business or family relationship with a member of the Contracting Authority’s Staff who are directly or indirectly involved in any part with the preparation of the Terms of the Contract, and/or the selection process for such Contract, and/or supervision of such Contract, shall be disqualified from providing consulting Services related to this Contract.
6. Project Cost related with Prices and Estimations
A part of the related services is to prepare, present and ensure CA´s Approval for the soft cost overview, which are divided into:

- cost of Design Works

- cost of project supervising - Engineer.
Soft cost estimation has nowadays only a small degree of inaccuracy in a form of contingencies (5-10%) and based mainly on construction cost estimation. 

On the other hand the cost of Construction Works can be estimated with a reasonable amount only after the presentation of the study, respectively documentation in a form of basic design. The table shows soft cost only till Contract Award with General Contractor. The cost for Engineer´s supervising and Design Works during construction completion are presented in related packages. 
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A graph presents a relationship between stages of Design Works and project cost. Documentation in a form of Study will occurred higher prices of bids during Tendering Procedure due to a fact, that higher risk of Bidders must be a part of their prices and subsequently incorporated in the Bid.
On the other side Tendering Procedure based on complete Tender Documents, specifications, complete soil investigation etc. will depreciate prices of Bidders. The differences between Bids provided on a base of studies and later on a base of complete Tender Documents shows figures between 20 - 40 % differences.
During the execution of Works there is no more additionally space for Contracting Authority to depreciate the prices of construction; therefore the role of proper Tender Documents has more and more importance.  
Standard Tender Documents and its role in Variation Order Procedure

Reduction of Variation Orders in Construction Projects

How to avoid Claims in a construction business? Are they differences between excusable and no-excusable Claims? Is even the Contractor entitled to apply Claims on WWTP projects due to signed Contract taking the SCC into consideration? 
One of the main targets regarding Standard Documents on Tendering Procedure is therefore to minimise the Contractor´s request on time and/or additionally money in a form of Claims. 
To consider the reasons for and the origin of construction industry Claims it is necessary first to examine the complex nature of construction - especially for P&DB related projects - and the effects of Claim Management of the different legal jurisdictions which may be encountered. It is also necessary to remember and recognize the fact that the Employer´s view will always differ from those of the Contractor. 

Claim and Disputes represent a risk of loss to both parties to any construction Contract and they are themselves often the result of other risks, or error and of unexpected. It is necessary, therefore, to consider also the wide-ranging risks which exist and how they can be managed.

Practice of American Institute of Architects-AIA listed in Document A201, version 1997 explain Claim as following: 

“A Claim is a demand or assertion by one of the parties seeking, as a matter of right, adjustment or interpretation of Contract terms, payment of money, extension of time, or other relief with respect to the terms of Contract. The term „Claim“ also includes disputes and matters in question between the Owner and Contractor arising out of or relating to the Contract. Claim must be initiated by written notice. The responsibility to substantiate Claim shall rest with the party making the Claim”. 
Due to proposed Contracts - no depends on SCC and on local conditions - the Claim agenda must be established and maintained by the Engineer continuously through whole Time for Completion. Unfortunately even nowadays in many cases lacks of Claim relevant and useful data to be used to avoid Contractor´s Claims on Site, are missing or are uncompleted. In some cases is the real reason for lacks in agenda poor management on Client´s side. 
There can be no doubt that it is best if construction Claims can be settled amicably, often on compromise basis if necessary. If not, and if disputes develop, effort should be made to resolve them, perhaps by Alternative Dispute Resolution (ADR) measures. 
7. Requirements on Contracting Authorities’ Staff 

Today’s competitive demands require the Procurement Procedure to be accomplished in a capable and professional manner. A Contract can stand or fall on the expertise and performance of the Purchasing Manager or Buyer, who must always be striving to obtain Works and/or Services at best overall value for money. Much more is involved than simply issuing requests for quotations, receiving bids and choosing the lowest as being the more appropriate. 

Before the Tender stage is reached, it is essential to have a Management Team in place to deal with the Tender Procedures, thus ensuring the legalities are observed and that ownership of the process is established. This is sometimes referred to as the Procurement Project Team. 

It must be borne in mind that there is a risk element to the process and the team must, therefore, be knowledgeable enough to minimise that risk, accepting responsibility for it should the unforeseen occur, and be able to rectify the situation. On occasion Senior Management must be involved to ensure that company strategy is not compromised. If the organisation making the purchase, that is the customer organisation, has not planned the utilisation of its resources properly and does not keep up with current trends in its specific industry, if it ignores the commercial and legal aspects of setting up a Contract, then the risk of failure or unplanned expenses will be greater. 

The number of people involved in the process and their expertise will, of course, reflect the complexity of the project in hand at any specific time.
8. ToR and PCM cycle for Service Contracts 
Developing the Terms of Reference 

Main Consideration

The Terms of Reference (ToR) are the key document in the RFP. They explain the objectives, scope of Work, activities and tasks to be performed, respective responsibilities of the CA and Consultant, as well as expected results and deliverables of the assignment. An adequate and clear ToR is important for the understanding of the assignment and its correct execution. Drafting the ToR requires expertise with the type of assignment and needed resources as well as familiarity with the project background and knowledge of the CA’s organisation. If the needed qualifications to produce the ToR are not available in-house, CA should hire a specialised independent Consultant.

Drafting the Terms of Reference

The following considerations must guide the preparation of the ToR:

i)  the ToR should contain sufficient background information on the project to enable Consultants to present responsive proposals;

ii)  the scope of Work in particular should be consistent with the available budget;

iii) the ToR should take into account the organisation of the entity and its level of technical expertise and institutional strength.

Outline of the Terms of Reference

The ToR normally consists of:

a) Background of the project;
b) Objectives of the consulting assignment;
c) Scope of Work;
d) Transfer of knowledge;
e) List of Reports, schedule of deliveries, and period of performance;
f) Data, local Services, personnel and facilities to be provided by the CA.

1. Background of the Project

The background summarises the main features of the project and describes the assignment’s objectives and general purpose. In particular, it should include:

a) Name of the Contracting Authority;

b) Rationale of the project;

c) Need for Consultants in the project and issues to be resolved;

d) Activities to be carried out;

e) Supervision arrangements.

2. Objectives of the Consulting Assignment

The ToR should precisely describe the objectives and expected results, and should include:

a) Design of project;

b) Preparation of Bidding Documents;

c) Supervision of Works;

d) Provision of training;

e) Collection and analysis of data.

3. Scope of Work
The ToR should describe only the activities, not the approach or methodology. The scope of Work is defined by addressing the following:

a) Definition, scope, limits and criteria of acceptance of the assignment;

b) Level of detail;

c) Main issues to be addressed;

d) Special equipment requirements;

e) Legal framework;

f) Transfer of knowledge;

g) Need for continuity;

h) Quality management requirements (if needed).

4. Transfer of Knowledge

The ToR should provide specific details on the characteristics of the required Services.

5. Reports ad Schedule of Deliveries

The ToR should indicate the estimated duration of the assignment, from the date of commencement to the date the CA receives and accepts the Consultant’s Final Report. The ToR should indicate the format, frequency and content of related Reports.
6. Data, Personnel and Facilities

	ToR  information
	EU  PRAG ToR template

	Context / Background to the assignment
	1.     BACKGROUND INFORMATION

	Description of the assignment (Objectives and Results)
	2.    OBJECTIVE, PURPOSE & EXPECTED  RESULTS

	Context / Background to the assignment
	3.     ASSUMPTIONS & RISKS

	Issues to be studied / Methodology
	4.    SCOPE OF THE WORK

	Work plan and time schedule
	5.   LOGISTICS AND TIMING

	Expertise required
	6.    REQUIREMENTS

	Reporting  requirements
	7.    REPORTS

	Reporting  requirements
	8.     MONITORING AND EVALUATION


The TOR may provide all the needed facilities (office space, vehicles, survey equipment, office and computer equipment, and telecommunication systems).
The ToR as a communication tool on construction projects
Project Cycle Management (PCM) phases

Indicative Checklist for ToR 
	ToR  element
	Y / N
	Comment

	1. Background information
	
	

	Does the information in this sector provide you with an adequate understanding of the current project environment?
	
	

	Who are the partner institutions and beneficiaries which have an interest in the project?
	
	

	What are the key problems to be addressed by the project / assignment?
	
	

	What progress has been made or actions undertaken, if any, to date to try to improve the situation?
	
	

	Other related projects and donor activities?
	
	

	Project-related data, e.g. geographical data target groups, category of services to be  rendered
	
	

	2. Description of the assignment
	
	

	Specific objectives:
	
	

	Does this section clearly and logically define:
	
	

	the overall project objectives and how they will contribute to achieving programme objectives?
	
	

	the purpose of the service / assignment and how it can contribute to improving the current  situation?
	
	

	Results to be achieved by the Consultant
	
	

	Does this section contain quantified objectives?
	
	

	If so, is there a clear linkage between targets set and the quantification of objectives?
	
	

	What will be produced as a result of the tasks / activities undertaken by the Consultant?
	
	

	Can these outputs be verified and measured?
	
	

	3. Methodology
	
	

	Is detailed information provided with respect  to:
	
	

	the methodology to be used and tasks to be undertaken?
	
	

	the responsibilities for the contract performance, finances, expenditures and reports and the method of co-operation between the contracting authority and  contractor?
	
	

	the time schedule needed to implement the  project?
	
	

	the duration of the assignment?
	
	

	the place(s) where the services are to be delivered?
	
	

	4. Expertise required
	
	

	Does this section provide adequately detailed information with respect to:
	
	

	Profile of the Consultants:
	
	

	the technical expertise required of key  personnel?
	
	

	the minimum years of experience required for  each?
	
	

	other qualifications (i.e. advanced university degree, languages, writing, analytical and inter-personal skills,  etc)?
	
	

	Inputs by the Consultants:
	
	

	a clear specification of the work days required to complete the activities
	
	

	5. Reporting requirements
	
	

	Are all required reports specified, such as: inception report, progress reports, and final report?
	
	

	Other documents as may be required by the project (feasibility study, terms of reference, etc)
	
	

	6. Work plan and timetable
	
	

	Does this section provide adequately detailed information with regard to:
	
	

	a clearly set out and detailed list of tasks to be undertaken in order to reach the objectives of the project, and / or 

Consultant’s job description?


	
	

	These should be listed in order of importance or in chronological order. If appropriate, the time schedule for completion of the various activities should be stipulated here.
	
	

	7. Services rendered by the organization
	
	

	Does this section provide information  on:
	
	

	Facilities to be provided for the project:
	
	

	If facilities are to be provided by the Consultant, are these clearly defined and specified?
	
	

	Contribution of the recipient institution (i.e. office space, telephones, support Staff, etc)?
	
	

	Equipment:
	
	

	Information about equipment to be purchased

 (only if strictly necessary for the project)
	
	

	Incidental expenditure:
	
	

	Are incidental expenditures clearly specified and in accordance with the guidance notes provided by the EC interim template?
	
	


9. Design Works

The Contract for Design Works will be performed under the conditions of EU for Services taking into accounts the specifics of the project of WWTP. The Contract and its Annexes will also cover a detailed description of Design Work in a form of ToR (planning, investigation, and Design leading to the Procurement), requirements of insurance, payment conditions etc. The low level of documentation with uncertain documents is also related to high risk of Tenderers during Tendering Procedure, which will be reflected in their Bids. 
To obtain the highest basis of value and proper selection of the Design-Build Team, selection criteria should include: 

- full compliance with the Procurement specification or Tender;
- quality and track record of the total Design-Build Team, including the Design professionals;

- quality of planning and Design - how well the project will work; 

- quality and durability of materials offered; 

- life-cycle costing;
- constructability.

10. Contract Supervision - Site Supervising
Continuous monitoring and auditing is required to supervise any construction Contract. This can be carried out by the CA, government agencies or Consultants appointed to supervise a Contract being funded by CA. For all but the former, the Consultant must in turn be monitored and audited to ensure compliance with the Contract, to encourage cost effectiveness and to avoid corruption.
Nature of the project, its scope and also specifics require the deployment of specialized engineering companies for Supervision of the execution of Works on Site. Selecting Project Engineer not only under EU Conditions should meet the following criteria:

· the capacity / capability

· references of water sector

· international reference list

· insurance for Services

· ability to build an international team based on CA requirements, with the knowledge of EU Contract Conditions and knowledge of English / BiH language
     -     knowledge of Contract. 

Schedules generally refer to materials that shall be in the Contract but are instead moved to the end usually due to their length in an effort to achieve clarity and brevity in the Contract. For this reason schedules, documents, Technical Specifications, drawings are often considered to be part of the Contract and are required to be separately signed by both contractual parties.
Section III. - Tender Documents under the EU Procedures
Structure of Tender Documents and used NISPAcee Methodology

In accordance with a practice of Tendering Procedures under the EU Conditions, NISPAcee prepared a complete Tender Documents (TD) for the sample project in BiH with the name: "Rehabilitation and extension of existing Waste Water Treatment Plant in BiH". 

The submitted Tender Documents for the Tendering Procedure for infrastructure municipality project will cover main complicated contractual documents of EU Conditions for related projects - construction Works with Design Works (similar to FIDIC P&DB practice). Elaborated and submitted documents contains a full range of Tendering Procedures and tailor-made documents including a list of recommended Annexes etc. for the Award of Works, Services and Supervising in accordance with the methodology of EU, divided into:

 i)    Design Works;
      ii)   Supervising Works;

 iii)  Construction Works.

However we presume that Contracting Authority (CA) will act for all related Tendering Procedures also as Implementation Agency (IA) and therefore will be set up as Employer (Client). This will be supported also due to a fact that there is a lack of knowledge, capacity and experience in Municipalities in BiH and generally Municipalities nowadays are not able to act fully as an independent and experienced Employer. More related data about preparing TD are to be found on web pages of EU - PRAG as following: http://ec.europa.eu/europeaid/funding/about-funding-and-procedures/procedures-and-practical-guide-prag_en
A1. Tender Documents for Design Works 

Following consequently procedures and a Standard Tender Documents of an EU, NISPAcee Methodology is divided into Sub-Clauses as stated in a Table of Contents with relevant Annexes.

General                                   

Comparing the Standard Tender Documents of EU and EBRD Standard Procedures (as an example for high market share in financing infrastructure Projects in the Country) there are differences also for all types of Works as well as for any kind of Services joined primarily with several financial resources and modalities for financing EU different types of projects. 

Therefore the EU Standard Documents offers possibilities for financing municipality infrastructure projects either from EU Budget or EDF projects resources. Based on a possible different resources and different Contracting Authorities prepared and submitted EU documents, TD based on EU procedures offers more possibilities and variety covering different types of resources.
As a relevant support to all EU Tendering Procedures PRAG (Practical Guide) for EU financed investment projects with a lot of useful remarks and notices or preparing Standard Tender Documents will be used.

Design Works and Template for control of Design Works
Tender Documents for Design Works will cover the typical situation arising often on municipality infrastructure projects - a Designer will prepare As-built drawings of an existing WWTP and proposal for an extension and/or refurbishment (upgrade) of the WWTP. Tender Documents will be presented with tailor-made templates to be used by CA also for Supervising of Construction Works. 
Remarks and amendments to Tender Documents from local Experts in BiH were incorporated into this Guidance and Methodology of Documents also for EU based documents. 
	1.                    Description of Activity - Design Works and Pre-construction
	Y / N
	Comment

	1.     As-build Drawings
	
	

	Handing over according Time Schedule?
	
	

	Compliance with requirements according to Annex II.- ToR, Cl. A 
	
	

	All related details included in drawings?
	
	

	  Project-related data to be clarified
	
	

	2. Tender Dossier Documentation
	
	

	Handing over according Time Schedule?
	
	

	  Co  Compliance with requirements according to Annex II.- ToR, Cl. B
	
	

	Formats of TD according to Annex II. - ToR, Cl. B?
	
	

	All related data included in Tender Dossier?
	
	

	3. Geological and Hydro-geological Investigation
	
	

	Handing over according Time Schedule?
	
	

	  Compliance with requirements according to Annex II.- ToR, Cl. C
	
	

	  Formats of Investigation according to Annex II. - ToR, Cl. C?
	
	

	Cle   Clear recommendation for further steps based on investigations?


	
	

	Draft Report and Final Report according Annex II.- ToR, Cl. C
	
	

	4. Survey Works
	
	

	  Handing over according Time Schedule?
	
	

	  Compliance with requirements according to Annex II.- ToR, Cl. D
	
	

	  Formats of Survey Works according to Annex II. - ToR, Cl. D?
	
	

	5. Process Flow Diagrams
	
	

	Handing over according Time Schedule?
	
	

	
	
	

	  Compliance with requirements according to Annex II.- ToR, Cl. E
	
	

	  Formats of Diagrams according to Annex II. - ToR, Cl. E?
	
	

	  All related data included in Process Flow Diagrams?
	
	

	6. Technical Specifications
	
	

	Handing over according Time Schedule?
	
	

	 Compliance with requirements according to Annex II.- ToR, Cl. F
	
	

	Formats of TS according to Annex II. - ToR, Cl. F?
	
	

	Clear specifications and related details for each part of TS


	
	


Each of a presented and submitted Tender Documents consists of more packages based on a different Methodology of Tender incorporated: Call for Tender, Tender Data, Tender Security Form, Price Schedules Documents, Contract in a form of General Conditions, Specific Conditions, Appendix to Tender, as well as different templates for Guarantees, List of Subcontractors etc. however dividing into any Volumes in EU Documents - for better overview and to work with – in Standard Documents prepared by EU is missing. 
To control and provide evaluation of Phases of Design Works following Template will be used. 
Special situation for TD
In some cases - depends on Specific Conditions - required Services could have a form of one Contract describing Design Works as well as Site Supervising. However due to a Tender Procedures there are a small differences regarding only ToR, requirements on Experts and Specific Contract Conditions, majority of typical TD remains the same one. Generally related Tender Documents based on a short-listed procedure for a selection of Consultants. 

Upon preparing a TD not only for a specific assignment, the user shall be familiar with the EC Procurement Policies, PRAG Document, and the Guidelines and shall have chosen an appropriate method and the appropriate Contract form. 
Service Prior Information Notice, Service Contract Notice
The Document has a form of a Template with standard basic information and data about the related project. Responsibility for a document and complying with a Standard Tender Documents under the EU financed project belongs fully to a Contracting Authority. 
An advertisement of Prior Information Notice and Service Contract Notice will be made through an official EU website, in some cases supported also through local media in the Country. General Description shall give all Tenderers basic information about a future investment project; the related basic data will be taken in a form of extract from a Design Works results.
Only a few data will be prepared in collaboration with other entities (cost estimation, scope of required Services, selection and award criteria, short project description) in a form of outsourcing data. A Template for Application for a Service Contract shall be also prepared by the Contracting Authority.
How to prepare Prior Information Notice, Service Contract Notice for Tenders?

For both Documents are more important a relevant data in a form of Employer´s requirements regarding qualification of Tenderers. These cover a relevant data about a Tender for: average annual turnover, financial resources as well as specific experience with similar construction projects. 

To set up appropriately amounts will be required the Employer shall take into consideration:

i) information and data about local companies including their professional profile; 

ii) knowledge about construction business in the Country at all

therefore a data stated Templates shall be considerate as a sample only. However the amounts shall be determined based on a size/magnitude of the project. 

To become a better overview about related data for a whole project, it is recommended to use a table below summarising it. 
	Pos.
	Scope of Works
	Estimated Contract Value EUR
	Tender Security
	Qualification criteria
	Notice

	1.
	Design Works 
	<estimated value>
	Pg. ..

<amount>
	Pg. ...  - financial resources ... EUR

Pg. .... - projects, each ... EUR
Pg. ... - average annual turnover .... EUR
	

	2.
	Site Supervising


	<estimated value>
	Pg. ..

<amount>
	Pg. ... - financial resources .... EUR

Pg. ... - ... projects, each .... EUR

Pg. ... - average annual turnover ... EUR
	

	3.
	Works
	<estimated value>
	Pg. ..

<amount>
	Pg. …  - financial resources … EUR

Pg. ….  - … projects, each ....EUR

Pg. ...  - average annual turnover ... EUR Pg. .... - Contractor´s equipment
	


Standard Advertisement for local Publication
A document has strictly a form of Template will be used for publication on officially web-pages of EU
with project base data to awake interest of Tenderers. 
Application for EU/EDF-funded Service Contract

In a form of given Template a document shall be prepared by Contracting Authority, no modification is required. The required basic financial data regarding turnover, data about manpower etc. shall be fill in from a Tenderer due to a Template requirements.
Format for the Declaration referred to Application Form

A Template represents basic data required from Tenderer as a part of Tender Submission, a document shall be prepared by the CA.

Longlist
A longlist will be used as an internal document of the Contracting Authority and is no part of Standard TD.

Shorlist Report
A Document will be prepared by the Contracting Authority based on a Tendering Procedure as an internal document with all related Annexes, a Template belongs to Standard EU Documents. The whole procedure start with a Longlist, the Observers provide assessment of Tenderers who apply for a related project. 
The Evaluation Committee identified all applications which were received before the deadline, were administratively compliant, were from natural or legal persons with eligible nationalities and included declarations from the leader and all consortium members (if any), as recorded in the attached Longlist. 
All members of the Evaluation Committee and any observers signed Declarations of Impartiality and Confidentiality, which are attached to the Report. 
Service Contract Shortlist Notice, Letter to No-shortlisted Candidates  
A result of a Report is a List of Shorlisted Candidates in a form of Service Contract Shortlist Notice prepared by the CA as well as a List to No-Shorlisted Candidates. 

A document Shortlist Notice shall be completed by the Contracting Authority and made public at the same time as the invitations to a Tender are sent to Short-listed Candidates.

Invitation to Tender 
An Invitation to Tender will be prepared under Template by the Contracting Authority and send only to Shorlisted Candidates. Instructions to Tenderers which are a part of Invitation consist of following documents: 

Draft Contract Agreement and Special Conditions with Annexes:

I. General Conditions for Service Contracts 

II. Terms of Reference

III. Organisation and Methodology (to be submitted by the Tenderer using the Template provided)

IV. Key Experts (including templates for the summary list of Key Experts and their CVs) (for contracts requiring Key Experts)  

V. Budget (to be submitted by the Tenderer as the Financial offer using the Template provided)

VI. Forms and other supporting documents

VII. Expenditure verification: Terms of Reference and Report of Factual Findings (please delete for Global Price Contracts).
Other information:

I. Shortlist notice

II. Administrative compliance grid

III. Evaluation grid.
Tender Submission Form
List of Entities invited to submit a Tender

A document to be completed by the Contracting Authority and sent together with the Invitations to Tenderers (ITT) to the entities invited to submit a Tender.
Instructions to Tenderers

Generally the Services required by Contracting Authority are described in the Terms of Reference (ToR). They are set out in Annex II to the Draft Contract, which forms Part B of a Tender Dossier. This part of the TD based on EU Template for Services and it is a same one as to be used subsequently for a TD for Site Supervising. Instructions to Tenderers represent a basic document EU for a Standard Tendering Procedures. A Clause will be submitted in a full version including modifications stated in brackets.
This part of document is generally divided into: 

i) Technical offer

ii) Financial offer

of a Submission including instructions how to complete a spreadsheet of a Tender taking variation solutions - if any - into consideration. A possibility for additional information before the deadline for submitting Tenders works with 4 alternatives due to a Specific Conditions. In some certain cases also an interview with the Tenderer is possible. 
The best value for money is established by weighing technical quality against price on an 80/20 basis under an Article 12.3. In some cases also a cancellation of a Tender Procedure may apply under an Article 15. 
Draft Contract - Service Contract 
A Service Contract follow up principles of a “Short Contract” based on a British Common Law including order of precedence of Contract Documents. This shall follow up also related Annexes to the Contract. 

Special Conditions 
A Special Conditions represents one of the part of Tender Documents shall be prepared by a Contracting Authority. In many cases also external Lawyer´s support is essential due to a fact, that Contract and Contract Conditions shall mirror local Laws, by-Laws and Decreases in BiH. However Duties and responsibilities of a Design Company shall be read strictly in conjunction with ToR and all related Annexes to the Contract. 

Therefore Special Conditions of TD shall be revised before preparing a last version of Tender Documents by BiH Lawyer to incorporate a last version of all related Laws and Decreases into the Documents due to a fact that Special Conditions as well as General Conditions based on another Law.
Notice

Based on a previous experience of a Main Expert of NISPAcee with infrastructure municipal water projects, the significant experience from related WWTP project were already incorporated into the SC in Articles and Sub-Articles as well in related Annexes to the Contract. Any other Specific Conditions in the Country must be subsequently incorporated into the Special Conditions by the Contracting Authority.
General Contract Conditions

For a General Conditions (GC) for Service Contracts for external actions financed by the European Union or by the Development Fund (EDF) shall be those forming Annex I. of the GSC. These Conditions consists of 42 Articles which shall remain without any changes, comments or Amendments. 
Annexes to Service Contract 

All relevant Annexes to a TD shall be prepared by a Contracting Authority as a part of Tender Documents. As a main Annexes to a Sample Contract shall be used following Annexes however due to local specifics and conditions also other Annexes could form a Contract. 
Full list of recommended Annexes is listed in a separate document prepared by NISPAcee. 
Annex VII.  - List of Subcontractors for Design Works

In accordance with an Article 4. [Subcontracting], the Contractor is free to submit proposals for Subcontractors for additional items from time to time. In this case a Template from EBRD Standard Documents will be used.
Any changes in a List of Subcontractors after the Contract Award shall be approved by the Contracting Authority.
Annex VIII. - Site Inspection Protocol
By signing of a Site Inspection Protocol in a form and manner stated in a separate Annex (Site Inspection Protocol) the Contractor confirms that he received all necessary information concerning risks, unforeseen and all other circumstances which can affect the cost and/or terms of Services performance, surveyed and studied Works Site or Services venue and the territories adjoining to it and found a place of Services suitable for performance according to the present Contract. 
Signature of the Site Inspection Protocol shall primarily avoid subsequently Variation Orders (VO) from a Contractor after the Contract Award. 
Annex IX. - List of Documents for Approval or Review

This document based on a previous experience and practice from infrastructure projects and belongs neither to EU, FIDIC, nor to EBRD Standard Documents. The main advantage of the Document and support of Staff on Site is a simple control of all related Documents will be prepared by a Contractor for a control of a Site Supervisor. 

Related Articles and Sub-Articles are listed in a Document as well as a formats and copies of  Documents to be presented from a Contractor. 

Annex X. - Site Yard Facilities for CA´s purpose (office accommodation)
The Contracting Authority (CA) will ensure that Experts of Contractor are adequately supported and equipped. In particular it will ensure that there is sufficient administrative, secretarial and interpreting provision to enable Experts to concentrate on their primary responsibilities. Equipments and items may vary depend on a Staff on Site.
In some cases therefore Site Yard Facilities for a Site Supervising will be provide by Contracting Authority during a Time for Completion. A CA shall ensure to Contractor appropriately Site Facilities directly on the Site - if required or another solution will be arranged (CA office etc.).
ANNEX II: Terms of References - ToR
Due to a project results ToR requirements represent a very important part of a TD with direct influence on main project goals at all. Modifications in this part of TD based on a variety of financing modalities. The CA will decide and primarily set-up an appropriate criterion on Experts, theoretical part of ToR methodology is described in a part 8. ToR and PCM.
The skills required may include professional and technical skills, team management skills, communication and facilitation skills, and/or language skills. The precise time inputs of the Experts shall be left to the discretion of Tenderers as part of their technical proposal. However, it may be useful to identify a minimum input for the contribution of Key Experts.
The profile of the “ideal Expert” should not be described as it sets a threshold for acceptance of the Bid. When choosing the criteria, CA shall consider the real minimum requirements and the availability of such Experts on the construction market in a country. The criteria should be as broad as possible, quantifiable criteria should be drafted with vigilance. If an Expert does not meet the minimum requirements, he/she must be rejected. 
ANNEX II: Terms of Reference - Fee based
A ToR base on modalities for: 

i) Fee bases ToR

ii)  Global Fee ToR.
The Contractor´s activities are generally in both cases divided into following tasks: 

i) Design Works under the relevant Articles of Contract;

ii)    survey Works and geological, hydro-geological and geotechnical investigation; 

iii)  reporting.

However a detailed description shall be a part of a separate Annex (Design Works - detail description) describing in appropriately details all required activities and responsibilities of Experts.  
Key Experts and non Key Experts

The Contractor shall conscientiously fulfil, to the highest professional standards, the role of the delegated powers by the Contracting Authority’s Representative to provide Design Works and related engineering Services and to ensure that they are executed in accordance with the Conditions of Contract, Contracting Authority’s requirements, Specifications and any amendments thereto; and to ensure that so far as is reasonably possible, within the Contract Price and Contract Period allowed under the Contract or any agreed amendments thereto.

Especially focused shall be requirements on Contractor´s Staff, especially on Key Experts. Non Key Experts and support Staff is also a significant part of TD, however CVs for non Key Experts should not be submitted in the Tender, but the Tenderer will have to demonstrate in their Bid that they have access to Experts with the required profiles. 
Requirements on 4 Key Experts are already incorporated into a sample (template) document. A methodology how to prepare ToR due to requirements with all relevant details and scope of required Services is to be found under a Section II. - Theoretical framework in Tendering Procedures.
Incidental expenditure

The provision for incidental expenditure covers ancillary and exceptional eligible expenditure incurred under a Service Contract. It cannot be used for costs that should be covered by the Contractor as part of its fee rates, as defined above. Its use is governed by the provisions in the General Conditions and the notes in Annex V. to the Contract.
Reporting requirements
The Reports will be provided along with the corresponding invoice, the financial Report and an expenditure verification Report defined in Article 28 of the General Conditions. Scope of Reports and requirement how to prepare and submit them are defined in Sub-Article 7.1. [Reporting Requirements].

Each Report must consist of a narrative section and a financial section. The financial section shall contain details of the time inputs of the Experts, incidental expenditure and expenditure verification. 
Monitoring and Evaluation

Specific performance measures chosen because they provide valid, useful, practical and comparable measures of progress towards achieving expected results shall be prescribed from CA - if any. Generally these shall be quantitative: measures of quantity, including statistical statements; or qualitative: judgements and perception derived from subjective analysis. 

ANNEX II.  - Terms of Reference - Global

To prepare a relevant Terms of Reference (ToR) on Design Works as an alternative solution to ToR - fee-based belongs fully to a Contracting Authority. The same principles and structure shall be used, the differences are only in: 
i) Type of reimbursement of cost (lump sum or fee based)

ii) Related reporting in connection with payments.

A remaining Articles, CA requirements, structure etc. are the same one for both types of Annexes II. 
Detail and sufficient descriptions play a key role in a Tender Documents to ensure qualify Tender Bids during a Tendering Procedure and subsequently execution of Works directly on a construction Site. A high attention must be therefore given to prepare relevant description of required Services taking local conditions into consideration.  
A detail description of required Services is therefore a part of Standard Tender Documents. 
Requirements on Technical Specifications

Given the technical complexity of many Works Contracts, preparation of the Tender Dossier - particularly the technical specifications - may require the experience and knowledge of one or more Expert(s). 

As with the Terms of Reference for Service Contracts, particular care must be taken when drafting the technical specifications. They are the key to successful procurement, a sound Works Contract and a successful project.
Technical specifications state - where applicable - the exact nature and performance characteristics of the Works. Where applicable, they also specify conditions for delivery and installation, training and after-sales Service.

It is essential that the performance characteristics suit the intended purpose. If there needs to be an information meeting or a Site Visit to clarify Technical Requirements at the Site where the Works are to be carried out, this should be specified in the instructions to Tenderers, together with relevant details of the arrangements.

The purpose of the Technical Specifications is to define the required Works precisely. The minimum quality standards, defined by the Technical Specifications, will enable the Evaluation Committee to determine which tenders are technically compliant.

Unless warranted by the nature of the Contract, Technical Specifications referring to or describing products of a given brand or origin and thereby favouring or excluding certain products are prohibited. However, where products cannot be described in a sufficiently clear or intelligible manner, they may be named as long as they are followed by the words “or equivalent”.

Annex III. - Organisation & Methodology form Template 
A Template shall be prepared by a Tenderer whereas required information is divided into following chapters:

· Rationale

· Strategy

· Backstopping

· Involvement of all Members of Consortium

· Timetable of Work

· Logframe.

Any comments in a form of outlines to a Terms of Reference for the successful execution of activities, in particular regarding the objectives and expected results, thus demonstrating the degree of understanding of the Contract shall mirroring Tenderes´s experience from a past. 

Tenderer´s opinion on the key issues related to the achievement of the Contract objectives and expected results. A list of the proposed tasks a Tenderer consider necessary to achieve the Contract objectives shall be a part of Annex III.

Annex IV. - Key Experts 
A Template shall be prepared by a Tenderer whereas information in a form of a CV is required. The Template corresponds fully with EU practice regarding a form as well as a structure.
Budget Fee

A structure and Template is covering both possibilities regarding payments for related Services: 

· a global price with or without national currency or

· budget fee in a form of Cost Breakdown 

divided into Key Expert and Non Key Experts including overheads etc. and provision for incidental expenditure.


CV Template

CV Template represents a common practice on CVs using for an EU as well as for other IFI projects.

Budget/ Budget fee

To fill in a budget fee template a Tenderer shall take into consideration required structure and splitting of all related project costs in a form of notices. No changes in a structure of budget fee will be provided.  

Statement of exclusivity and availability 

A Template will be prepared by a Contracting Authority following EU requirements; document shall be filling from an each Tenderer taking part in a Tendering Procedure. 

The engagement of an Expert is confirmed if the Expert is committed to work as a Key Expert under a signed Contract financed by the EU general budget or the EDF or if he/she is a Key Expert in a Tender which has received a Notification of Award. The date of confirmation of the engagement in the latter case is that of the Notification of Award to the Contractor.
Generally it is not allowed to offer Services as an Expert to any other Tenderer participating in this Tender Procedure. 
Annex VI. - Pre-financing Guarantee Form

A Template form of the EU base projects will be used in some cases where a Pre-financing Guarantee for Advance Payment will be apply. 

Templates for Financial Identification

Due to a variety of possible Tenderers also several types of Templates for financial identification are published. Its represents in accordance with an EU common practice Templates for natural persons, private/public law body and public entities.
Terms of Reference for an Expenditure Verification, Report of factual findings
In some case for fee-based Service Contracts - external actions of the EU projects a Contractor shall accept an Auditor to provided an audit to confirm that the Services financed by the Service Contract complies with the Terms and Conditions of the Service Contract and for ensuring that this Financial               Report can be reconciled to the Contractor’s accounts and records in respect of these Services. 
The Contractor is responsible for providing sufficient and adequate information, both financial and non-financial, in support of the Financial Report. An Auditor generally verifies the eligibility of the fees with the terms and conditions of the Service Contract. A document consists of a Template and related 4 Annexes to verification.  

A Report of Factual Findings shall be prepared by the Auditor and related only to the Financial Report of Auditor.

Administrative Compliance Grid, Evaluation Grids for Experts

The Evaluation Grids will be set up and used for internal purpose of a Contracting Authority. The categories to be used to provide an assessment of the Organisation and Methodology (i.e. Rationale, Strategy, Back-up function, Involvement of the consortium members and Timetable of activities including the number of expert days proposed) and each of the Key Experts (i.e, Qualifications and skills, General professional experience & Specific professional experience) may be modified as required and the division of scores must be adapted according to the requirements of the specific Tender Procedure.

The number of Key Experts must correspond to the number of Key Expert profiles identified in the Terms of reference and must not exceed 4 Key Experts. The total scores of the Key Experts shall not exceed 40% but may be less. The strengths and weaknesses in Evaluation Grid must reflect the commonly agreed by the Committee amongst all those pointed out by the Evaluators in their individual grids.  

The Evaluation Committee must evaluate Tenders on the basis of this Evaluation Grid, which includes maximum scores. Those maximum scores cannot be modified after the deadline for informing potential Tenderers of any clarifications. A type of appropriately grid to be used based on a type of Contract.
Tax and Customs Arrangements 

For EDF financed projects Tax and Customs Arrangements shall be applicable due to a special Tax and Customs Conditions. 

The ACP States shall apply to Contracts financed by the Community tax and customs arrangements no less favourable than those applied by them to the most favoured States or international development organisations with which they have relations.
 For the purpose of determining the most-favoured-nation (MFN) treatment, account shall not be taken of arrangements applied by the ACP State concerned to other ACP States, or to other developing countries.

Addendum

In some cases also a Template for Addendum as required from EU Contracts will be used. The Template is only mirroring a practice in construction projects. The Addendum shall form an integral part of the Contract.
A2. Tender Documents for Site Supervising 

Following consequently procedures and a Standard Tender Documents of an EU a NISPAcee Methodology is divided into chapters as stated in a Table of Contents with relevant Annexes.

General                                   

Comparing the Standard Tender Documents of EU and EBRD for Standard Procedures there are differences also for Site Supervising joined primarily with several financial resources and modalities for financing for EU projects. 

Therefore EU Standard Documents offers possibilities for financing either from EU Budget or EDF projects resources. Based on a possible different resources and different Contracting Authorities prepared and submitted Tender Documents offer more possibilities and varieties. 
As a relevant support to all EU Tendering Procedures shall be used PRAG (Practical Guide) for EU financed investment projects with a lot of useful remarks and notices. The procedure shall base on two-stage Tendering Procedure (see a part Section II. - Theoretical framework in Tendering Procedures) with shortlisting of Tenderers. 

Each of a presented Tender Documents consists of more packages based on different methodology of Tender incorporated: Call for Tender, Tender Data, Tender Security Form, Price Schedules Documents, Contract in a form of General Conditions, Specific Conditions, Appendix to Tender, as well as different templates for Guarantees, List of Subcontractors etc. however dividing into any Volumes in EU Documents - for better overview and to work with - is missing. 

Site Supervising 
Tender Documents will be presented with tailor-made Templates to be used by CA/Municipalities also for Supervising of Construction Works. However there are only a few differences between TD for Design Works and TD for a Site Supervising as explain below. 
Differences in Documents for Design Works and Site Supervising
Differences compare to previous sample TD for Design Works belongs generally only to following Chapters and/or Articles of Standard TD:

i) Requirements on Experts; 

ii) ToR for Site Supervising
iii) Specific Contract Conditions,

Requirements on Experts

Due to a character of Services and Client´s requirements a Team consists of 4 Experts with previous experience with preparation and implementation of projects in a water sector. Previous experience from FIDIC based projects and/or other relevant practice is required - this is mandatory. 
Specific professional experience represents extensive broad experience in WWTP Design Works Contract administration, evaluation of Contractor´s Claims and Service as a Supervisor (Project Engineer) on WWTP construction Contracts of comparable magnitude.
ToR for Site Supervising
The Consultant shall conscientiously fulfil, to the highest professional standards, the role of the delegated powers by the Contracting Authority´s Representative to supervise the construction of the Works and to ensure that they are executed in accordance with the Conditions of Contract, Contracting Authority’s requirements, Specifications and any Amendments thereto.
The Consultant´s activities for Site Supervising are divided into following tasks: 

a) general Project Management related functions;

b) pre-construction activities including review of Design Works (Design of Design company, Contractor´s Design Works;

c) activities during implementation of tasks - Site Supervising ad related activities;

d) reporting.

A. General Project Management related functions
The Consultant is responsible for the activities described in appropriately details in related ToR.
B. Pre-construction activities including review of Design Works
Design Audits, Design Review Comments
The Consultant shall prepare Design Audits and Design Review memoranda as required during the pre-construction phase, depending on the needs to address Contracting Authority requirements and specific points related to the tasks of the Designer. 

C. Activities during implementation of tasks 
Inspection and testing at the Contractor´s Works
The Consultant with the Contracting Authority´s participation shall undertake to implement the following:

1. Review and Approval of quality assurance control plans and delivery schedules of the Contractor;

2. Regular review of production schedules and delivery schedules of the Contractor;

3. Review and Approval of factory testing procedures and factory test results submitted by the   

    Contractor - if any;

4. Witnessing of laboratory tests of the field activities and preparation of corresponding records as per   

    the Requirements of the Contracting Authority;

5. Review of test Reports on laboratory test results submitted by the Contractor.

Other Consultant activities represent: 

· Construction Supervision and Management
· inspections, acceptance meetings and Acceptance Tests 
· technology transfer and training of Contractor´s Authority´s Staff
· environmental management aspects
· Taking Over Certificate
· Performance Certificate
· Final Certificate of Payment.
D. Reporting
Deliverable Reports
An Inception Report shall be submitted within four (4) weeks from the Commencement of the Consulting Services. It shall include the proposals how the Objectives of the Services are to be achieved. In addition, it shall also include an implementation schedule highlighting the milestones to be met in order the Project can be executed smoothly.

In their Methodology Statement, the Consultant shall provide a fixed layout for all the Reports to be submitted. Types of related Reports based on a detail description under the ToR.
Operation & Maintenance Manuals
The Consultant shall review and approve in consultation with the Contracting Authority, the Operation & Maintenance Manuals submitted by the Contractor, within 4 (four) weeks before the Commencement of the commissioning.

Furthermore the Consultant shall prepare and submit a Reference Manual for the Project providing recommendations of the Consultant with cross references to related documents along with the approved Operation & Maintenance Manual.
A3. Tender Documents for Construction Works
Following consequently procedures and a Standard Tender Documents of EU and NISPAcee Methodology TD is divided into following chapters: 

i) Volume I -  The Tender

ii) Volume II - The Contract

iii) Volume III - The Technical Specifications

iv) Volume IV - The Financial Offer Templates

v) Volume V - Design Documents, including Drawings.

General                                   
EU Works Contracts cover primarily the execution of Works or a Work related to one of the activities referred to in Annex II to Directive 2004/24/EU or the realisation. A “Work” means the outcome of building or Civil Engineering Works taken as a whole that is sufficient in itself to fulfil an economic or technical function.

Works Contracts are usually concluded by the partner country with which the European Commission has a financing agreement (under indirect management).

Comparing the Standard Tender Documents of EU Standard Procedures and EBRD there are differences joined primarily with several financial resources and modalities for financing for EU projects. 

Therefore EU Standard Documents offers possibilities for financing either from EU Budget or EDF projects. Based on different resources and different Contracting Authorities prepared and submitted documents offer more possibilities and variety. 

As a relevant support to all EU Tendering Procedures is a PRAG (Practical Guide) - see below for EU financed investment projects with a lot of useful remarks and notices or preparing Standard Tender Documents. 
Taking only a price ceiling into consideration, there are following thresholds for Contracts under EU procedures:

i) Contracts with a value of EUR 5 000 000 or more
ii) Contracts with a value of EUR 300 000 of more but less than EUR 5 000 000
iii) Contracts with a value of less than EUR 300 000
iv) Contracts with a value of less than EUR 20 000
v) Procedures applicable without ceilings.

They are different ways to implement the EU budget or the EDF funds, depending on the variable level of implication of the European Commission in its implementation. The former management modes (centralised, decentralised, joint and shared) have been nowadays streamlined to just three: 

i) Direct Management

ii) Indirect Management

iii) Shared Management.

Direct management

The European Commission is in charge of all EU budget implementation tasks, which are performed directly by its departments either at headquarters or in the EU delegations or through European executive agencies.
Therefore, the European Commission or the European executive agency is the Contracting Authority and takes decisions on behalf and for the account of the partner countries. Deviations from standard procedures (exceptions/derogations) and prior Approvals/events to be reported laid down in the Practical Guide are allowed in compliance with internal procedures.

Indirect management

Under indirect management, the European Commission entrusts budget implementation tasks to:

                 - partner countries (or to bodies designated by them)

- international organisations

- development agencies of EU Member States

- other bodies.

Two modalities are possible under indirect management with partner countries.

Indirect Management with ex-ante controls 

Decisions on the Procurement and Award of Contracts are taken by the partner country, which acts as the Contracting Authority, following prior authorisation of the European Commission. This prior authorisation can encompass in some cases and only for specific commitments, a deviation from standard procedures (exception/derogation) or prior Approval/event to be reported. Deviations, prior Approvals and events to be reported are processed internally by the European Commission.

Indirect Management with ex-post controls
Decisions provided for in the financing agreement are taken by the partner country, which acts as the Contracting Authority without prior authorisation by the European Commission. However, deviations from the standard procedures laid down in the PRAG require an authorisation by the European Commission. 

Shared Management 

This mode is rarely used in the implementation of external actions, but there are a few cases such as joint operational programmes on cross-border cooperation implemented by a joint managing authority (for instance under the European Neighbourhood Instrument, ENI, or the Pre-accession Assistance, IPA II).
The choice of management mode is an essential element of the financing decision and it is reflected in the corresponding documents (e.g. the “action document” for the relevant financing decision and (annual) action programme).
 Practical Guide (PRAG) and how to use it
Procurements and grants are awarded according to strict rules. Procedures established by the European Commission for Procurement and Award of grants under the relevant EU external aid programmes are consolidated in a Practical Guide (PRAG), version 2016.0. The PRAG explains the contracting procedures applying to all EU external actions financed from the EU general budget (the EU budget) and the European Development Fund (EDF). The Practical Guide provides users with the comprehensive information necessary to undertake procurement or grant procedures from the very first steps to the award, signature and implementation of contracts. The annexes cover both the award phase and the execution of contracts.
Any deviation from PRAG and its Annexes requires either derogation or an exception from the relevant European Commission Services in accordance with internal rules.
PRAG provides users with the comprehensive information necessary to undertake Procurement or grant procedures from the very first steps to the award, signature and implementation of Contracts. The Annexes cover both the Award Phase and the execution of Contracts. Guide outlines the contracting procedures to be used in direct management and indirect management with ex-ante Approval or with ex-post controls by the European Commission.

The financing of external actions is governed by the applicable EU and EDF Financial Regulation, the common rules and procedures for the implementation of the Union's instruments for financing external action (CIR) and by the relevant basic acts, for example, the programme regulation, such as the DCI, ENI, IPA II, or EIDHR for actions financed from the EU budget, and the Cotonou Agreement for actions financed from the EDF. 

Restricted Procedure
In view of the characteristics of certain Works, a restricted Tender Procedure may be used. The competent authority of the European Commission must authorise the use of this approach and may provide technical support on a case-by-case basis. Publication of the relevant notice as stipulated in the publication guidelines remains mandatory to ensure the widest possible participation. 

Open Procedure
The standard method of awarding Works Contracts is by means of an international Open Tender Procedure following publication of all relevant notices as stipulated in the publication Guidelines.
1. Volume I  -  The Tender

Generally Requirements 
Tender Documents must be carefully drafted to ensure that both the Contract and the Procurement Procedure are carried out correctly. Tender Documents must also contain all the provisions and information that Tenderers need to submit their Tenders: the procedures to follow, the documents to provide, cases of non-compliance, award criteria etc. 
Technical Specifications must afford equal access for candidates and Tenderers and not have the effect of creating unjustified obstacles to competitive tendering. General the Contracting Authority is responsible for drawing up these documents.

Works Contract Prior Information Notice, Works Contract Notice

Both documents represent a base related data about a Project prepared and to be published in advance from Contracting Authority. The structure of Documents primarily serves information about the Project and Contracting Entity. 
A Contract Specifications describe shortly a Project and a Tender Procedure will be used. A separate Document represents a Standard advertisement for local publication of local open Tender Procedures to be published in advance from CA.
Timing of Information Notice, Works Contract Notice

A Prior Information Notice setting out the specific characteristics of the planned Tender Procedure must be published, save in exceptional circumstances, at least 30 days before the publication of the Contract Notice.
Prior Information Notices are sent as soon as possible after the decision approving the programme for Works Contracts. Publishing a Prior Information Notice does not bind the Contracting Authority to finance the Contracts proposed and prospective Contractors are not expected to submit Tenders at this stage. Prior Information Notices shall be submitted for publication to the relevant Services of the European Commission in electronic form at least 15 days before the intended date of publication, to allow time for translation.

Prior Information Notices are published in the Official Journal of the European Union, on the EuropeAid website and in any other appropriate media.

Instructions to Tenderers (Invitation to Tender)

Instruction to Tenderers represents a template with modalities for EU projects as well as for EDF financed projects.  From financial point of view and subsequently payment, the Tender Documents offer either Lump-sum price or prices based on Breakdown of Prices in a form of BoQ for Unit Price Contracts. 
However the financial criteria as well as professional and technical criteria shall be set up by Contracting Authority. 
Tender Form

A Tender Form under the Volume I. has a form of EU Template to be used as a Standard Document for submitting Tenders to Contracting Authority under the related procedure. Appendix to Tender will be prepared by Contracting Authority as a part of Tender Documents.

Tender Guarantee Form 

A Tender Guarantee Form under the Volume I, Section 3 has a form of Template and shall be prepared by a Tenderer and his Bank financing the Project. 

Generally all projects co-financed from an EU and/or EDF sources required EUR as a common currency. Due to a fact that NISPAcee Standard Tender Documents works with EU practice, the currency and subsequently payments in EUR shall be required. However for another Donors and/or projects also other currencies or mixed ratio EUR/local currency could be fixed. 

Tender Guarantee represents a common practice for EU as well as for EBRD financed projects. Mainly a Bank Guarantee in a form under the Volume 1, Section 3 represents practice for municipality projects under EU. An EU rules has a priority.

Questionnaire

A main aim of a Questionnaire is to collect a relevant data about each Tenderer under a CA´s Template. The whole Document is divided into Sub-Documents 4.1. to 4.6. as a EU Template with relevant comments for Tenderers. 

On the other hand a CA shall have a sufficient capacity in a form of well-educated Staff to provide assessment and evaluation of all submitted Documents from Tenderers. In a Table Financial Statement the Tenderer shall fill in relevant data about his financial situation in a period - 3 years. 

A Table with Financial identification will help the CA to have an overview about the financial status of each Tenderer.

Administrative Compliance Grid and Evaluation Grid

Both Documents to be prepared from CA will show an Evaluation Committee in a form of Templates related Bids of Tenderers to set up all related data about a Procedure. 

Glossary

A Table Glossary represents a Standard Tender Documents of EU based projects with explanations of words and expressions to be used for the TD. 

Technical Qualifications

A related Tables shall be fill in from each Tenderer showing his capacity and Staff as well as a Staff to be employed on the Contract WWTP taking Special Conditions into consideration. Required CV corresponds to format and practice in EU for CV of each member of team for a Project. 
A Work Plan and Programme under a Form 4.6.3. has a simple form of Basic Data for main activities of Contractor on Site as well as pre-construction activities in a form of Design Works. The data according to the Work Plan are only indicative showing the periods from the Effective Contract Date without overlapping of any related activities.

However under the Article 17. [Programme of implementation of tasks] of Contract Conditions remains an obligation of the Contractor to submit to the Contracting Authority the Contract Master Schedule (CMS) for the Approval. This shall base on a computerized logic network and shall be prepared according to the Critical Path Method (CPM).
Requirements on Subcontractors shall be added to a Template - Form 4.6.3.4. A main purpose of a Document is to avoid replacement of Subcontractors during of Time for Completion after the Contract Award. The subsequently procedures regarding replacement of Subcontractors are listed under the Sub-Article 7.9 [Subcontracting]. Never less any changes in the List shall be approved by the Contracting Authority. 
Experience as a Contractor will be required under a Form 4.6.4 in a Section 4 of the TD. For partnerships in a form of a Joint-ventures - if any, a Form 4.6.5. shall be submitted by a Tenderer.  A Form 4.6.8. represents a Site Yard Facilities to be prepared for a Site Supervisor from a Contractor describing in a relevant scope and details office spaces and its equipment on Site.    

A List of Documents for Approval or Review in a Form 4.6.9 base on previous experience and practice from infrastructure projects and belongs not to EU Standard Documents. The main advantage of Document supporting a Staff on Site is a simple control of all related Documents and shall be prepared by Contractor for a control of a Site Supervisor. 
Related Articles and Sub-Articles are listed in a Document as well as a formats and copies of Documents to be presented. 

1. Volume II - The Contract 

A Contract Form under the Volume 2, Section 1. is submitted in a EU Template form as a Works Contract for European Union External Actions. A Sub-Article 2. shall be taken into consideration especially due to priority of Documents will be used as a parts of Contract. A Standard Priority is submitted in an EU Template, all related Appendixes shall be collected and added. 
A Contract Form represents a typical short version of Construction Contract to be used also under the FIDIC P&DB Conditions (EBRD financed projects). 

Due to a variety of possible Appendixes to a Contract, “typical Appendixes” for WWTP project were chosen in a form of Appendix 1. - Appendix 7 (8). Recommended “full version” of Appendixes in a form of table is presented in a separate NISPAcee Document Appendixes to Contracts - divided into Works and Services. 
Special Conditions

Special Conditions (SC) under the Volume 2, Section 3. shall reflect all project specifics taking local conditions into consideration. Following consequently the same principles as used for FIDIC P&DB Contracts, the Contractor for WWTP shall be responsible also for related Design Works.

This part of TD shall be revised by a BiH Lawyer before preparing a last version of Tender Documents to incorporate a last version of related Laws and by-Laws into the Documents due to a fact that Special Conditions as well as General Conditions based on another Law.
Any other Specific Conditions must be subsequently incorporated into the Special Conditions by the Contracting Authority - especially any changes under the Article 12c. [Design and build Contracts] if an CA´s requirements for Design Works will be changed. This situation may occur in connection with a different Scope of Services in a form of Design Works will be prepared by the Design Company based on a separate Tendering Procedure under the TD for Design Works. 
Base on previous experience of Main Expert with infrastructure municipal water projects the significant experience related WWTP project were already incorporated into the SC in Articles and Sub-Articles as well in related Appendixes to the Contract. 

General Contract Conditions

For a General Contract Conditions (GCC) Conditions for Works Contracts financed by the European Development Fund (EDF) or the European Union under the Volume 2, Section 2 shall be those forming Volume II. of the GCC. However in a new version of EU Documents (12/2015) a General Contract Conditions are already incorporated in a Tender Documents. 

Specimen Pre-financing Payment Guarantee

A Template form under Volume 2, Section 5 of the EU projects shall be used in some cases where a Bank Guarantee for Pre-financing Payment will be apply. For all related Bank Guarantees in a form of Templates local Law shall be strictly taken into consideration.
Specimen Performance Guarantee

A Performance Guarantee Form as a Template of the EU projects under a Volume 2, Section 4 shall be filling in from Tenderers and their Banks. 

Specimen Retention Guarantee 

A Retention Guarantee Form as a Template of the EU projects under a Volume 2, Section 6 shall be filling in from Tenderers and their Banks. 

Tax and Customs arrangements

A Tax and Customs requirements under the Template of EU shall apply only for EDF financed projects. A Document has a form of Template from EU.
2. Volume III - The Technical Specifications
Technical Specifications (TS) under Volume III. belongs fully to a responsibility of a Contracting Authority. The TS will be taken back-to-back from a Design Company based on a separate previous Contract Agreement. A direct influence of Technical Specifications and Drawings on a Contract Price is described in a Methodology in previous Sub-Articles.
3. Volume IV - The Financial Offer Templates

Financial Offer Templates

A Financial Offer Templates cover more possibilities for TD based on a separate methodology for prices: either lump-sum Contracts (Volume 4.2.1) or Contracts with price break-down - with BoQ (Volume 4.2.2. and 4.2.3.) shall be apply. The decision regarding a proper type of pricing shall be made from a Contracting Authority due a character of project and/or investment. 

This part of TD has in a foreword also an explanation regarding most common used Lump-sum Contracts and Unit-prices Contracts and how to use them properly in a practice. Appropriately type of a pricing belongs to a Specific Conditions and a type of Contract. All pros and cons shall be taken into consideration from the CA. 
4. Volume V - Design Documents, including Drawings

A fully separate package of requirements plays an important role in a Tender Documents - Employer´s Requirements (ER) which has a high importance. 

Especially in Design-Build Contracts represents this part of TD a key Document with directly influence on success of the project. Also a future possible Contractor´s Claims (Variation Orders-VO) has roots in insufficient descriptions, uncompleted technical specifications, errors, omissions, inaccuracies and discrepancies in drawings, BoQ or documents of required Works and Services. To avoid a VO appropriately attention must be given also to a control of related Drawings and Specification prepared by Designer. 
Due to a project Specific Conditions this part of the TD will be not prepared by NISPAcee and belongs fully to responsibility of the Contracting Authority. The Documents will be taken back-to-back from Design Company based on a separate Tendering Procedure and Contract Agreement.  

Specifics of the existing Plants to be refurbished shall be incorporated into Special Contract Conditions as well as into related ToR for Design Works.
Award Decision
A Document represents in a form of Template an officially letter prepared by CA as a result of Evaluation Committee to Award a Contract to one of Tenderers. 

Letter for unsuccessful Tenderers

A Document in a form of a Template shall be send to all unsuccessful Tenderers after a Contract Award with appropriately explanation why a Tender was inadmissible or unsuccessful with description of reason(s).
Notification Letter 
A Document prepared on letterhead of Contracting Authority and subsequently sends to successful Tenderer of a Tender procedure inform a company about the results of TD and required also remaining Documents for a Contract Award. 


Works Contract Award Notice

A Document belongs fully to a CA having two alternatives base on a separate regulations (EUOJ or OJ).

Addendum to Works Contract
Addendum in a form of a Template belongs only to Provisions concluded between the Contracting Authority and the Contractor will be changed, replaced or completed. All other terms and conditions of the Contract shall remain unchanged.
	The Bill of Quantities/Breakdown - Addendum 

If also a BoQ due to Addendum to a Contract will changed, a related BoQ Breakdown shall be used as 


Annex to a Contract Addendum. 
Section IV. - Commentary on Legislation on Strategic environmental assessment (SEA) and Environmental impact assessment (EIA) in BiH

The impact of selected infrastructure projects (sewage, Waste Water Treatment Plant) on the environment

The basic function of sewerage infrastructure and waste water treatment is to protect the environment and population health from the adverse effects of produced wastewater (municipal and industrial). Drainage and sewage treatment plants must respect the principles of sustainable development, environmental protection and comply with the requirements resulting from generally binding regulations and policy requirements of water management.

The status of settlements sewerage and wastewater treatment is generally insufficient. The development of sewerage and wastewater treatment often lags behind the development of providing drinking water through the public water supply. Facilities for drinking water supply (public water mains) are built without the fact that the wastewater has been drained through the public sewage system into adequate facilities for the treatment of wastewater (sewage treatment plant).

In those cases, even if the sewerage and sewage plant’s capacity is built and the effectiveness of the cleaning is often inadequate, also waterproof sewer networks are insufficient, causing the inflow of ballast water (drained groundwater) into the system for the Waste Water Treatment Plant, which unnecessarily increases the volume of the treated wastewater. Special problems during the operation are dissolving the sewage sludge as well as the rodent control and disinfection of sewer systems.

The development of public sewerage requires a combination of environmental, technical and economic aspects.

When planning the construction of sewerage projects, there must be all the determining requirements of optimum functionality, operational stability, adequate investment intensity, adequate operational performance, the impact of the entry site of the recipient, and more respected.

The functional requirements of sewer systems shall be designed in such a way, that when taking into account the total costs (capital and operating) drainage and effluent wastewater without serious adverse impacts on the environment, risks to public health or the operating personnel will be ensured. The impact of canalization on the recipient must comply with generally applicable legislation.

Strategic environmental assessment

Strategic environmental assessment is in BiH mainly regulated by the Law on Environmental Protection adopted in 2003 and amended in 2009 and partly in the Law on Physical Planning and land use adopted in 2006.

Based on the above Material, the regulation of Strategic environmental assessment and Environmental impact assessment (SEA) is deriving from the SEA Directive - Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment (SEA Directive).

Strategic environmental assessment generally consists of a range of analytical and participatory approaches that aim to integrate environmental considerations into policies, plans and programmes and evaluate the inter-linkages with economic and social considerations.

The SEA Directive applies to a wide range of public plans and programmes (e.g. on land use, transport, energy, waste, agriculture, etc). The SEA Directive is in force since 2001 and should have been transposed by July 2004. This Directive is of a procedural nature, and its requirements should either be integrated into existing procedures in Member States or incorporated in specifically established procedures. With a view to avoiding duplication of the assessment, Member States should take account, where appropriate, of the fact that assessments will be carried out at different levels of a hierarchy of plans and programmes. 

The objective of the SEA Directive is to provide for a high level of protection of the environment and to contribute to the integration of environmental considerations into the preparation and adoption of plans and programmes with a view to promoting sustainable development, by ensuring that, in accordance with the SEA Directive, an environmental assessment is carried out of certain plans and programmes which are likely to have significant effects on the environment.

Environmental assessment is an important tool for integrating environmental considerations into the preparation and adoption of certain plans and programmes which are likely to have significant effects on the environment in the Member States, because it ensures that such effects of implementing plans and programmes are taken into account during their preparation and before their adoption.

The SEA procedure in generally based on the SEA Directive can be summarized as follows: an environmental report is prepared in which the likely significant effects on the environment and the reasonable alternatives of the proposed plan or programme are identified. The public and the environmental authorities are informed and consulted on the draft plan or programme and the environmental report prepared. As regards plans and programmes which are likely to have significant effects on the environment in another Member State, the Member State in whose territory the plan or programme is being prepared must consult the other Member State(s). On this issue the SEA Directive follows the general approach taken by the SEA Protocol to the UN ECE Convention on Environmental Impact Assessment in a Transboundary Context.

SEA Procedure is in Slovak Law on EIA subject to Paragraph 4 to 17 and describes the SEA Procedure, its scope and Participation of the Public.  

For a full version of Commentary which contains also Suggestions for the next possible changes and amendments of the concerned BiH Legislation refer to a separate Manual F - Commentary on Legislation on Strategic environmental assessment and Environmental impact assessment in BiH.
Section V. - Public Procurement in BiH
The first Public Procurement Law (PPL) in Bosnia and Herzegovina was adopted in 2004 (OG BiH 49/04) and was in force in whole BiH. Advantage of the law was certainly fact that was in force in both BiH entities and District Brčko and that all public institutions were obliged to use and respect PPL.  Institution responsible for law enforcement is Agency for Public procurement. 

During the implementation period, some gained experience and wish to improve procurement process resulted in adoption of the new PPL. New Law on Public procurement was adopted and put into force 2014. year (OG BiH 39/14). Second reason for adoption of the new law was process of harmonizing with EU Directives on public procurement. 

The public procurement is one of the most important areas in the overall process of European integration. In this light, the decision stipulated by the new law on public procurement ensure complete application of the rules and requirements of the EU in terms of ensuring free movement of goods, people and capital, enabling  the continuity in realizing the principle of the open market, which is in accordance with Article 76 of the Stabilisation and Association Agreement.  By signing the Stabilisation and Association Agreement in June 2008 years, Bosnia and Herzegovina has made a commitment of further harmonization with EU legislation.

This new PPL is tremendously aligned with;

· Directive 2004/17 / EC of the European Parliament and of the Council of 31.03.2004, by which procurement methods are being harmonized for subjects in  water sector, energy, transport and postal services and Directives and Regulations which amended this Directive 

· Directive 2004/18 / EC of the European Parliament and of the Council of 31.03.2004 on the coordination procedure of contracts awarding for public works, goods supply and services and Directives and Rules which amended this Directive

· Directive 2007/66 / EC of the European Parliament and of the Council of 11.12.2007, by which the Directive 89/665 / EEC and 92/13 / EEC were changed and amended regarding enhanced the effectiveness of review procedures concerning the award of public contracts.
The most important features of the new Act are: 

· Increased number of articles from 57 in the previous Law to 124 in the new Law, because many issues were not covered by Law or  by by-Laws 

· Harmonization with EU Directives

· Improvement application of the basic principles of public procurement: transparency, competitiveness, equality of bidders, economy and effectiveness

· Increased level of social control

· Usage of information technology

· Systematic improvement of capacity and work of all stakeholders of public procurement.
The new directives are modernised in order to increase the efficiency of public spending, facilitating in particular the participation of small and medium-sized enterprises (SMEs) in public procurement, to enable procurers to make better use of public procurement in support of common societal goals, to ensure legal certainty and to incorporate certain aspects of related well-established case-Law of the Court of Justice of the European Union.

The advantages of this reform set in new public procurement directives can be found in 4 main areas.

Firstly, the main advantage of the new directives is in increasing the efficiency of the sys-tem. The increased use of eProcurement; a new electronic self-declaration for bidders, significantly contributes to the digitalization of public procurement, which in return will markedly increase the efficiency of the system as well as lead to billions in public savings, allowing EU companies, especially medium-sized enterprises (SMEs), to exploit the full benefits of the Digital Single Market. Moreover, the bidding on public contracts will now be easier for (SMEs), due to the introduction of the option to divide tenders into lots through the “apply or explain” principle  and the turnover requirements being limited to a maximum of twice the estimated value of the contract, except in duly justified cases.

The public procurement rules are going to be simplified by first broadening the possibilities for negotiation, and second, by reducing the documentation required; through the compulsory acceptance of self-declarations from bidders (a standardised European Single Prurient Document), only a winning bidder submits formal evidence and the minimum deadlines for tender- submissions are shortened. 

Secondly, public services will be modernised and administrative burden slashed. Contracting authorities will obtain better value for money as a result of simpler procedures for contracting authorities which will open up the EU’s public procurement market, prevent “buy national” policies and promote the free movement of goods and services. Greater flexibility of the new legislation includes also the possibility of choosing the best quality-price ratio as Member States are free to eliminate price as the sole award criterion. Further, contracting authorities can cooperate with a company (selected in a competitive tender procedure) to develop an innovative product, which does not exist on the market, as a way to encourage innovation in public administration. What is more, new rules on concessions will increase competition, allowing Member States to achieve better value for money when mobilizing private capital and know-how to complement public resources and enable new investment in public infrastructure.

The first to gain benefit from this will be the local and regional authorities, as they will be enabled to advertise their contracts through less difficult prior-information notice, in place of contract notices. Moreover, they are enabled to agree with the pre-selected bidders on the deadlines in their procurement procedures. 

Thirdly, these new directives also address societal challenges. To spur eco-innovation, fresh opportunities have been opened up for public authorities, by using new award criteria in contract notices that place more emphasis on environmental considerations. Furthermore, by using their purchasing power to choose socially responsible goods, public authorities can set a positive example  and encourage enterprises to make wider use of social standards in the management, production and provision of services.

Further, the distinction between A services and B services (priority v non-priority) is abolished and a brand new regime is used for social, health, cultural and assimilated services - applicable also to services, hotels and restaurants services, catering and canteen services. Water transport, agricultural and forestry services (current B services) will fall under the full set of rules of the Directives, if not listed in the ‘new simplified regime” Annex to the Directives). These changes further support the idea of modernisation, flexibility and the supporting of a commercial approach, making the public procurement process faster, less costly, and more effective for business and procurers alike and so encouraging economic growth.

Fourthly, an objective of these directives is to prevent corruption and create a culture o integrity and fair play. A new proper framework for the prior publication of tenders, clear and unbiased technical specifications, equal treatment of bidders in all stages of the process, and objective evaluation of tenders are set by the new directives.

On the whole, this means a deeper and fairer single market, by facilitating cross-border procurement and fostering the free movement of goods and services, combined with more transparency and simplified procedures. More transparency, fair and competitive rules also lead to increased business opportunities, greater competition, makes it easier for SMEs to access public procurement markets, and as a consequence boost jobs, growth and investment.

The focus of this report is to show that the current law - BiH Law on public procurement - has not yet fully implemented these changes and to suggest why such implementation would be beneficial. The primary focus, however, is on Directive 2014/24/EU of the European Parliament on public procurement, repealing Directive 2004/18/EC Text with EEA relevance and Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by entities operating in the water, energy, transport and postal services sectors and repealing Directive 2004/17/EC. 

For a full version of Commentary which contains also Suggestions for the next possible changes and amendments of the concerned BiH Legislation refer to a separate Manual D - Commentary on Public Procurement Law in BiH.
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